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Kroger Texas Statewide Opioid Settlement Agreement and Release

Overview

This Settlement Agreement and Release (the “Texas Settlement”) entered October, 30, 2024
between and among the State of Texas, all Texas Participating Subdivisions, and Kroger
(collectively, “the Parties™) to resolve opioid-related Claims against Kroger. This Agreement is
not contingent on the Global Settlement taking effect.

This Texas Settlement is a separate settlement that resolves the State of Texas and Texas
Subdivisions’ opioid-related Claims against Kroger. And any all provisions of the Texas
Settlement should be interpreted consistent with this stated intent of the Parties.

I1.

A.

Definitions

“Texas Statewide Opioid Settlement Agreement” means this Settlement Agreement
together with the exhibits thereto.

“Bar” means either (1) a ruling by the highest court of the State setting forth the general
principle that no Subdivisions or Special Districts in the State may maintain Released
Claims against Released Entities, whether on the ground of the Agreement (or the release
in it) or otherwise; (2) a law barring Subdivisions and Special Districts in the State from
maintaining or asserting Released Claims against Released Entities (either through a
direct bar or through a grant of authority to release claims and that authority is exercised
in full); or (3) a Settlement Class Resolution in the State with full force and effect. For the
avoidance of doubt, a law or ruling that is conditioned or predicated upon payment by a
Released Entity (apart from payments by Kroger incurred under the Agreement) shall not
constitute a Bar.

“Case-Specific Resolution” means either (1) a law barring specified Subdivisions or
Special Districts from maintaining Released Claims against Released Entities (either
through a direct bar or through a grant of authority to release claims and that authority is
exercised in full); (2) a ruling by a court of competent jurisdiction over a particular
Subdivision or Special District that has the legal effect of barring the Subdivision or
Special District from maintaining any Released Claims at issue against Released Entities,
whether on the ground of the Agreement (or the release in it) or otherwise; or (3) in the
case of a Special District, a release consistent with Section VII below. For the avoidance
of doubt, a law, ruling, or release that is conditioned or predicated upon a post-Effective
Date payment by a Released Entity (apart from payments by Kroger incurred under the
Agreement or injunctive relief obligations incurred by it) shall not constitute a Case-
Specific Resolution.

“Claim” means any past, present or future cause of action, claim for relief, cross-claim or
counterclaim, theory of liability, demand, derivative claim, request, assessment, charge,
covenant, damage, debt, lien, loss, penalty, judgment, right, obligation, dispute, suit,
contract, controversy, agreement, parens patriac claim, promise, performance, warranty,
omission, or grievance of any nature whatsoever, whether legal, equitable, statutory,
regulatory or administrative, whether arising under federal, state or local common law,



statute, regulation, guidance, ordinance or principles of equity, whether filed or unfiled,
whether asserted or unasserted, whether known or unknown, whether accrued or
unaccrued, whether foreseen, unforeseen or unforeseeable, whether discovered or
undiscovered, whether suspected or unsuspected, whether fixed or contingent, and
whether existing or hereafter arising, in all such cases, including but not limited to any
request for declaratory, injunctive, or equitable relief, compensatory, punitive, or statutory
damages, absolute liability, strict liability, restitution, subrogation, contribution,
indemnity, apportionment, disgorgement, reimbursement, attorney fees, expert fees,
consultant fees, fines, penalties, expenses, costs or any other legal, equitable, civil,
administrative, or regulatory remedy whatsoever.

“Covered Conduct” means any actual or alleged act, failure to act, negligence, statement,
error, omission, breach of any duty, conduct, event, transaction, agreement, misstatement,
misleading statement or other activity of any kind whatsoever from the beginning of time
through the date of execution of this Agreement (and any past, present, or future
consequence of any such act, failure to act, negligence, statement, error, omission, breach
of duty, conduct, event, transaction, agreement, misstatement, misleading statement or
other activity) relating in any way to (a) the discovery, development, manufacture,
packaging, repackaging, marketing, promotion, advertising, labeling, recall, withdrawal,
distribution, delivery, monitoring, reporting, supply, sale, prescribing, dispensing,
physical security, warehousing, use or abuse of, or operating procedures relating to, any
Product, or any system, plan, policy, or advocacy relating to any Product or class of
Products, including but not limited to any unbranded promotion, marketing, programs, or
campaigns relating to any Product or class of Products; (b) the characteristics, properties,
risks, or benefits of any Product; (c) the reporting, disclosure, non-reporting, or non-
disclosure to federal, state, or other regulators of orders for any Product placed with any
Released Entity; (d) the selective breeding, harvesting, extracting, purifying, exporting,
importing, applying for quota for, procuring quota for, handling, promoting,
manufacturing, processing, packaging, supplying, distributing, converting, or selling of,
or otherwise engaging in any activity relating to, precursor or component Products,
including but not limited to natural, synthetic, semi- synthetic, or chemical raw materials,
starting materials, finished active pharmaceutical ingredients, drug substances, or any
related intermediate Products; or (e) diversion control programs or suspicious order
monitoring related to any Product.

“Consent Judgment” means a consent decree, order, judgment, or similar action.

Except with respect to the Consent Judgment, “Court” means the Honorable Robert
Schaffer, In Re: Texas Opioid Litigation, MDL No. 18-0358, Master File No. 2018-
63587, in the 152nd Judicial District Court, Harris County, Texas. With respect to the
Consent Judgment, “Court” means the court to which the Consent Judgment is presented
for approval and/or entry.

“Effective Date” means the date of entry of a final Consent Judgment, which shall be filed
no later than 30 days after the Initial Participation Date.

“Finality” means:



a. the Agreement and the Consent Judgment have been approved and entered by the
Court as to Kroger, including the release of all Released Claims against Released
Entities as provided in this Agreement;

b. for all lawsuits brought by the State against Released Entities for Released Claims,
either previously filed or filed as part of the entry of the Consent Judgment, the
Court has stated in the Consent Judgment or otherwise entered an order finding
that all Released Claims against Released Entities asserted in the lawsuit have
been resolved by agreement; and

c. (1) the time for appeal or to seek review of or permission to appeal from the
approval and entry as described in subsection (a) hereof and entry of such order
described in subsection (b) hereof has expired; or (2) in the event of an appeal, the
appeal has been dismissed or denied, or the approval and entry described in (a)
hereof and the order described in subsection (b) hereof have been affirmed in all
material respects (to the extent challenged in the appeal) by the court of last resort
to which such appeal has been taken and such dismissal or affirmance has become
no longer subject to further appeal (including, without limitation, review by the
United States Supreme Court).

“Initial Participation Date” means the date by which Subdivisions must join to become
initial Participating Subdivisions. The Initial Participation Date shall be 60 days after the
execution of this Agreement.

“Kroger” means The Kroger Co.

“Kroger Global Settlement” means the Kroger Global Settlement Agreement dated as of
March 22, 2024 between and among the Settling States, Participating Subdivisions, and
Kroger.

“Later Litigating Special District” means a Special District (or Special District Official
asserting the right of or for the Special District to recover for alleged harms to the Special
District and/or the people thereof) that is not a Litigating Special District and that files a
lawsuit bringing a Released Claim against a Released Entity, or that adds such a claim to
a pre-existing lawsuit, after the execution date of this Agreement. It may also include a
Litigating Special District whose claims were resolved by a judicial Bar or Case-Specific
Resolution which is later revoked following the execution date of this Agreement, when
such Litigating Special District takes any affirmative step in its lawsuit other than seeking
a stay or removal.

“Later Litigating Subdivision” means a Subdivision (or Subdivision official asserting the
right of or for the Subdivision to recover for alleged harms to the Subdivision and/or the
people thereof) that is not a Litigating Subdivision and that files a lawsuit bringing a
Released Claim against a Released Entity, or that adds such a claim to a pre-existing
lawsuit, after the Effective Date. It may also include a Litigating Subdivision whose
claims were resolved by a judicial Bar or Case-Specific Resolution which is later revoked
following the Effective Date, when such Litigating Subdivision takes any affirmative step



in its lawsuit other than seeking a stay or removal.

“Litigating Special District” means a Special District (or Special District official) that
brought any Released Claims against any Released Entities on or before the execution date
of this Agreement that were not separately resolved prior to that date. A list of Litigating
Special Districts will be agreed to by the parties.

“Litigating Subdivision” means a Subdivision (or Subdivision official asserting the right
of or for the Subdivision to recover for alleged harms to the Subdivision and/or the people
thereof) that brought any Released Claims against any Released Entities on or before the
Effective Date that were not separately resolved prior to that date. A list of Litigating
Subdivisions will be agreed to by the parties.

“Non-Litigating Special District” means a Special District that is neither a Litigating
Special District nor a Later Litigating Special District.

“Non-Litigating Subdivision” means a Subdivision that is neither a Litigating Subdivision
nor a Later Litigating Subdivision.

“Non-Participating Subdivision” means a Subdivision that is not a Participating
Subdivision.

“Participating Subdivision” means a Subdivision that signs the Election and Release
Form annexed as Exhibit A and meets the requirements for becoming a Participating
Subdivision under subsection VIIL.A. Dallas and Bexar Counties shall execute the
Election and Release Form annexed as Exhibit A and shall be Participating Subdivisions.

“Primary Subdivision” means a Subdivision that has a population of 30,000 or more
residents pursuant to the 2019 U.S. Census estimate.

“Product” means any chemical substance, whether used for medicinal or non-medicinal
purposes, and whether natural, synthetic, or semi-synthetic, or any finished
pharmaceutical product made from or with such substance, that is an opioid or opiate, as
well as any product containing any such substance. It also includes: 1) the following when
used in combination with opioids or opiates: benzodiazepine, carisoprodol, zolpidem, or
gabapentin; and 2) a combination or “cocktail” of any stimulant or other chemical
substance prescribed, sold, bought, or dispensed to be used together that includes opioids
or opiates. For the avoidance of doubt, “Product” does not include benzodiazepine,
carisoprodol, zolpidem, or gabapentin when not used in combination with opioids or
opiates. “Product” includes but is not limited to any substance consisting of or containing
buprenorphine, codeine, fentanyl, hydrocodone, hydromorphone, meperidine,
methadone, morphine, naloxone, naltrexone, oxycodone, oxymorphone, tapentadol,
tramadol, opium, heroin, carfentanil, any variant of these substances, or any similar
substance. “Product” also includes any natural, synthetic, semi- synthetic or chemical raw
materials, starting materials, finished active pharmaceutical ingredients, drug substances,
and any related intermediate products used or created in the manufacturing process for
any of the substances described in the preceding sentence.



“Qualified Settlement Fund” means the Texas Qualified Settlement Fund established by
this Agreement into which all payments by Kroger are made, unless otherwise expressly
provided in this Agreement, and which shall be established under the authority and
jurisdiction of the Honorable Robert Schaffer, In Re: Texas Opioid Litigation, MDL No.
18- 0358, Master File No. 2018-63587, in the 152nd Judicial District Court, Harris
County, Texas.

“Qualified Settlement Fund Administrator” means the Administrator appointed to
administer the Texas Qualified Settlement Fund under the authority and jurisdiction of
the Honorable Robert Schaffer, In Re: Texas Opioid Litigation, MDL No. 18-0358, Master
File No. 2018- 63587, in the 152nd Judicial District Court, Harris County, Texas.

“Released Claims” means any and all Claims that directly or indirectly are based on, arise
out of, or in any way relate to or concern the Covered Conduct occurring prior to the
Effective Date. Without limiting the foregoing, “Released Claims” include any Claims
that have been asserted against the Released Entities by the State or any of its Litigating
Subdivisions or Litigating Special Districts in any federal, state or local action or
proceeding (whether judicial, arbitral or administrative) based on, arising out of or relating
to, in whole or in part, the Covered Conduct, or any such Claims that could be or could
have been asserted now or in the future in those actions or in any comparable action or
proceeding brought by the State, any of its Subdivisions or Special Districts, or any
Releasor (whether or not such State, Subdivision, Special District, or Releasor has
brought such action or proceeding). Released Claims also include all Claims asserted in
any proceeding to be dismissed pursuant to the Agreement, whether or not such claims
relate to Covered Conduct. The Parties intend that “Released Claims” be interpreted
broadly. This Agreement does not release Claims by private individuals. It is the intent of
the Parties that Claims by private individuals be treated in accordance with applicable
law. Released Claims is also used herein to describe Claims brought by a Later Litigating
Subdivision or other non-party Subdivision or Special District that would have been
Released Claims if they had been brought by a Releasor against a Released Entity.

“Released Entities” means Kroger and (1) all of Kroger’s past and present direct or indirect
parents, subsidiaries, divisions, predecessors, successors, assigns, including but not
limited to all of the entities listed on Exhibit J of the Kroger Global Settlement; (2) the
past and present direct or indirect subsidiaries, divisions, and joint ventures, of any of the
foregoing; (3) all of Kroger’s insurers (solely in their role as insurers with respect to the
Released Claims); (4) all of Kroger’s, or of any entity described in subsection (1), past
and present joint ventures; and (5) the respective past and present officers, directors,
members, shareholders (solely in their capacity as shareholders of the foregoing entities),
partners, trustees, agents, and employees of any of the foregoing (for actions that occurred
during and related to their work for, or employment with, Kroger). Any person or entity
described in subsections (3)-(5) shall be a Released Entity solely in the capacity described
in such clause and shall not be a Released Entity with respect to its conduct in any other
capacity.

“Releasors” means (1) the State of Texas; (2) each Participating Subdivision, including
Dallas and Bexar Counties; and (3) without limitation and to the maximum extent of the



BB.

CC.

power of the State of Texas’s Attorney General, and/or each Participating Subdivision
to release Claims, (a) the State of Texas’s and/or Participating Subdivision’s
departments, agencies, divisions, boards, commissions, Subdivisions, districts,
instrumentalities of any kind and attorneys, including its Attorney General, and any
person in their official capacity whether elected or appointed to serve any of the
foregoing and any agency, person, or other entity claiming by or through any of the
foregoing, (b) any public entities, public instrumentalities, public educational
institutions, unincorporated districts, fire districts, irrigation districts, water districts, law
enforcement districts, emergency services districts, school districts, hospital districts,
and other Special Districts in the State, and (c) any person or entity acting in a parens
patriae, sovereign, quasi-sovereign, private attorney general, qui tam, taxpayer, or other
capacity seeking relief on behalf of or generally applicable to the general public with
respect to the State of Texas or Subdivisions in the State, whether or not any of them
participate in the Agreement. The inclusion of a specific reference to a type of entity in
this definition shall not be construed as meaning that the entity is not a Subdivision. In
addition to being a Releasor as provided herein, a Participating Subdivision shall also
provide an Election and Release Form providing for a release to the fullest extent of the
Participating Subdivision’s authority, which shall be attached as an exhibit to the
Agreement. The State of Texas’s Attorney General represents that he or she has or has
obtained the authority set forth in the Representation and Warranty Section.

“Settlement Class Resolution” means a class action resolution in a court of competent
jurisdiction in the State with respect to a class of Subdivisions and Special Districts in
the State that (1) conforms with the State’s statutes, case law, and/or rules of procedure
regarding class actions; (2) is approved and entered as an order of a court of competent
jurisdiction in the State and has achieved Finality; (3) is binding on all Non-Participating
Subdivisions and Special Districts in the State (other than opt outs as permitted under
the next sentence); (4) provides that all such Non-Participating Subdivisions or Special
Districts may not bring Released Claims against Released Entities, whether on the
ground of the Agreement (or the releases herein) or otherwise; and (5) does not impose
any costs or obligations on Kroger other than those provided for in the Agreement, or
contain any provision inconsistent with any provision of the Agreement. If applicable
State law requires that opt-out rights be afforded to members of the class, a class action
resolution otherwise meeting the foregoing requirements shall qualify as a Settlement
Class Resolution unless Subdivisions collectively representing 1% or more of the State’s
population opt out. In seeking certification of any Settlement Class, the applicable State
and Participating Subdivisions shall make clear that certification is sought solely for
settlement purposes and shall have no applicability beyond approval of the settlement
for which certification is sought. Nothing in this Agreement constitutes an admission by
any Party that class certification would be appropriate for litigation purposes in any case.

“Special District” means a formal and legally recognized sub-entity of the State that is
authorized by State law to provide one or a limited number of designated functions,
including but not limited to school districts, fire districts, healthcare & hospital districts,
and emergency services districts. Special Districts do not include sub-entities of the
State that provide general governance for a defined area that would qualify as a
Subdivision.



DD.

EE.

I11.

“State” means the State of Texas.

“Subdivision(s)” means a formal and legally recognized sub-entity of the State of Texas
that provides general governance for a defined area, including a county, city, town,
village, or similar entity. Unless otherwise specified, “Subdivision” includes all
functional counties and other functional levels of sub-entities of the State that provide
general governance for a defined area. Historic, non-functioning sub-entities of the State
of Texas are not Subdivisions, unless the entity has filed a lawsuit that includes a
Released Claim against a Released Entity in a direct, parens patriae, or any other
capacity. For purposes of this Agreement, the term Subdivision does not include Special
Districts. A list of Texas Subdivisions will be agreed to prior to any Subdivision sign-on
period.

Monetary Relief and Payments

A. Texas Statewide opioid settlement to be distributed in the amount of $75,315,611.99
(the “Texas Remediation Payment”) as a statewide opioid settlement pursuant to Tex.
Gov’t Code Chapter 403 (comprised of $11,297,341.79 as the State Share,
$11,297,341.79 as the Subdivision Share, and $52,720,928.34 as the Abatement Share),
$7,282,379.52 as subdivision counsel fees; and $472,129.30 as State Additional
Restitution to be paid in year 2, for a total of $83,070,120.81 (the “Settlement
Amount”).

B. Under no circumstances will Kroger’s financial responsibility under this Settlement, or
this Settlement plus any common benefit assessment against this Settlement, exceed
$83,070,120.81, plus a maximum contribution of up to $100,000.00 to an Opioid
Education Program in Texas, as described in Section IILI.

C. Subdivision participation forms of at least 96% of the population of litigating
subdivisions will be obtained and provided to Kroger within 60 days of execution of
this Agreement, including the Texas state bellwether jurisdictions (Dallas County and
Bexar County). Texas will use good-faith efforts to obtain releases from non-litigating
subdivisions as well. If less than 96% of the population of Litigating Subdivisions (as
defined in the Global Settlement) execute participation forms within 60 days of
execution of this Agreement, or if Dallas County and Bexar County do not both execute
participation forms within 60 days of execution of this Agreement, Kroger retains the
right to abandon this Agreement at its sole discretion within five (5) days. If Kroger
chooses to abandon the settlement agreement because less than 96% of Litigating
Subdivisions and/or Dallas and/or Bexar County do not execute releases within 60 days
of execution, this Agreement shall be void in its entirety.

D. If Kroger nevertheless decides at its discretion to proceed with this Agreement, then
the Agreement shall become Effective. Kroger’s payments under this Agreement will
be in accordance with this Agreement.



E. This Agreement becomes effective at midnight on the 5™ day after the deadline for at
least 96% of the population of litigating subdivisions, and Dallas and Bexar Counties,
to provide participation forms.

F. Subdivision Counsel Fees of $7,282,379.52 shall be allocated and distributed
exclusively through the Texas MDL Court without any requirement that Texas
Subdivision Counsel make application through the MDL process, through any National
Fund Administrator, or submit in any manner whatsoever to the jurisdiction or
enforcement of the MDL 2804 Court or Fee Panel.

G. Counsel for Tarrant County, Texas, and MDL 2804 counsel shall not be penalized in
any manner for making application to the Global Contingent Fee Fund, Global
Common Benefit Fee Fund, or Global Cost Fund as a result of this Kroger Texas
Statewide Opioid Settlement.

H. Payment terms: The parties shall implement a payment schedule according to the
Attached Schedule of Payments (See Exhibit E). In addition, within thirty (30) days of
the effective date of this Agreement, payment for the Subdivision Counsel Fees shall
be deposited into the Texas QSF, and the additional restitution shall be paid to the State
as directed by the State. All funds for the State Share, Subdivision Share, and
Abatement Share shall be deposited as a Statewide Opioid Settlement Amount into
Chapter 403 accounts.

I. OAG and Kroger will enter into a separate Agreement for an Opioid Education
Program in Texas not to exceed to exceed $100,000.00 in financial responsibility for
Kroger, with jurisdiction to be agreed upon between Kroger and the OAG.

IV. Intra-State Allocation

Kroger’s payments shall be allocated according to this Agreement and the Texas Opioid
Abatement Fund Council and Settlement Allocation Term Sheet annexed hereto as Exhibit C
and incorporated herein by reference (the “Texas Intrastate Term Sheet”’), and pursuant to Tex.
Gov’t Code Ann. §405.505 (2019) and Opioid Abatement Trust Fund established by Tex. Gov’t
Code Ann.§405.506 (2019), according to the guidelines established in Tex. Gov’t Code Ann.
Chapter 403, Subchapter R, Statewide Opioid Settlement.

V. Injunctive Relief

The Parties agree to the injunctive relief that Kroger agreed to as part of the Kroger Global
Settlement, which is attached hereto as Exhibit D.

V1. Dismissal of Claims

Upon the execution of this Agreement, while awaiting formal approval of the Agreement
by the Commissioners Courts of Dallas and Bexar Counties, the Parties agree to jointly move
to stay or extend all deadlines and proceedings in the Actions as to Kroger and to jointly move



for the claims against Kroger to be severed from the Actions. It is the Parties’ intent that all
litigation activities in the Actions relating to the State of Texas and Dallas and Bexar Counties’
claims against Kroger shall immediately cease as of the date of the execution of this Agreement
and that the claims against Kroger not be included in the trial of the Actions against the other
defendants. Dismissals shall be filed within 21 days after Kroger’s walk away right has
extinguished and initial payments have been made to the Texas QSF, for the Additional
Restitution, and the Chapter 403 accounts. The Consent Judgment with State shall be entered
no later than 30 days after execution of settlement.

VII. Release

A. Scope. As of the Effective Date, the Released Entities will be released and forever
discharged from all of the Releasors’ Released Claims. The State of Texas (for itself and
its Releasors), Dallas and Bexar Counties (each for itself and its Releasors), and each
Participating Subdivision (for itself and its Releasors) will, on or before the Effective
Date, absolutely, unconditionally, and irrevocably covenant not to bring, file, or claim,
or to cause, assist in bringing, or permit to be brought, filed, or claimed, or to otherwise
seek to establish liability for any Released Claims against any Released Entity in any
forum whatsoever. The releases provided for in the Agreement are intended by the
Parties to be broad and shall be interpreted so as to give the Released Entities the broadest
possible bar against any liability relating in any way to Released Claims and extend to
the full extent of the power of the State of Texas, its Attorney General, and each Releasor
to release claims. The Release shall be a complete bar to any Released Claim.

B. Claim Over and Non-Party Settlement.
1. Statement of Intent. 1t is the intent of the Parties that:

a. Released Entities should not seek contribution or indemnification (other
than pursuant to an insurance contract) from other parties for their
payment obligations under this Agreement;

b. the payments made under this Agreement shall be the sole payments
made by the Released Entities to the Releasors involving, arising out of,
or related to Covered Conduct (or conduct that would be Covered
Conduct if engaged in by a Released Entity);

c. Claims by Releasors against non-Parties should not result in
additional payments by Released Entities, whether through
contribution, indemnification or any other means; and

d. the Settlement meets the requirements of the Uniform Contribution
Among Joint Tortfeasors Act and any similar state law or doctrine that
reduces or discharges a released party’s liability to any other parties.

e. The provisions of this subsection VII.B are intended to be implemented
consistent with these principles. This Agreement and the releases and
dismissals provided for herein are made in good faith.



Contribution/Indemnity Prohibited. No Released Entity shall seek to recover for
amounts paid under this Agreement based on indemnification, contribution, or
any other theory from a manufacturer, pharmacy, hospital, pharmacy benefit
manager, health insurer, third-party vendor, trade association, distributor, or
health care practitioner, provided that a Released Entity shall be relieved of this
prohibition with respect to any entity that asserts a Claim-Over against it. For the
avoidance of doubt, nothing herein shall prohibit a Released Entity from
recovering amounts owed pursuant to insurance contracts.

Non-Party Settlement. To the extent that, on or after the Effective Date, any
Releasor enters into a Non-Party Settlement, including in any bankruptcy case
or through any plan of reorganization (whether individually or as a class of
creditors), the Releasor will include (or in the case of a Non-Party Settlement
made in connection with a bankruptcy case, will cause the debtor to include),
unless prohibited from doing so under applicable law, in the Non-Party
Settlement a prohibition on contribution or indemnity of any kind substantially
equivalent to that required from Kroger in subsection VIL.B.2, or a release from
such Non-Released Entity in favor of the Released Entities (in a form equivalent
to the releases contained in this Agreement) of any Claim-Over. The obligation
to obtain the prohibition and/or release required by this subsection is a material
term of this Agreement.

Claim-Over. In the event that any Releasor obtains a judgment with respect to
Non- Party Covered Conduct against a Non-Released Entity that does not contain
a prohibition like that in subsection VII.B.3, or any Releasor files a Non-Party
Covered Conduct Claim against a non-Released Entity in bankruptcy or a
Releasor is prevented for any reason from obtaining a prohibition/release in a
Non-Party Settlement as provided in subsection VII.B.3, and such Non-Released
Entity asserts a Claim-Over against a Released Entity, that Releasor and Kroger
shall take the following actions to ensure that the Released Entities do not pay
more with respect to Covered Conduct to Releasors or to Non-Released Entities
than the amounts owed under this Settlement Agreement by Kroger:

a. Kroger shall notify that Releasor of the Claim-Over within sixty (60) days
of the assertion of the Claim-Over or sixty (60) days of the Effective Date
of this Settlement Agreement, whichever is later;

b. Kroger and that Releasor shall meet and confer concerning the means to
hold Released Entities harmless and ensure that it is not required to pay
more with respect to Covered Conduct than the amounts owed by Kroger
under this Settlement Agreement;

c. That Releasor and Kroger shall take steps sufficient and permissible
under the law of the State of the Releasor to hold Released Entities
harmless from the Claim-Over and ensure Released Entities are not
required to pay more with respect to Covered Conduct than the amounts
owed by Kroger under this Settlement Agreement. Such steps may
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1l.

1il.

1v.

Vi.

Vil.

include, where permissible:

Filing of motions to dismiss or such other appropriate motion by
Kroger or Released Entities, and supported by Releasors, in
response to any claim filed in litigation or arbitration;

Reduction of that Releasor’s Claim and any judgment it has
obtained or may obtain against such Non-Released Entity by
whatever amount or percentage is necessary to extinguish such
Claim-Over under applicable law, up to the amount that Releasor
has obtained, may obtain, or has authority to control from such
Non-Released Entity;

Placement into escrow of funds paid by the Non-Released
Entities such that those funds are available to satisfy the
Claim-Over;

Return of monies paid by Kroger to that Releasor under this
Settlement Agreement to permit satisfaction of a judgment
against or settlement with the Non-Released Entity to satisfy the
Claim-Over;

Payment of monies to Kroger by that Releasor to ensure it is
held harmless from such Claim-Over, up to the amount that
Releasor has obtained, may obtain, or has authority to control
from such Non- Released Entity;

Credit to Kroger under this Settlement Agreement to reduce the
overall amounts to be paid under the Settlement Agreement such
that it is held harmless from the Claim-Over; and

Such other actions as that Releasor and Kroger may devise to
hold Kroger harmless from the Claim-Over.

The actions of that Releasor and Kroger taken pursuant to paragraph (c)
must, in combination, ensure Kroger is not required to pay more with
respect to Covered Conduct than the amounts owed by Kroger under this
Agreement.

In the event of any dispute over the sufficiency of the actions taken
pursuant to paragraph (c), that Releasor and Kroger may seek review by
the National Arbitration Panel, provided that, if the parties agree, such
dispute may be heard by the Court where the Consent Judgment was
filed. The National Arbitration Panel shall have authority to require
Releasors to implement a remedy that includes one or more of the actions
specified in paragraph (c) sufficient to hold Released Entities fully
harmless. In the event that the panel’s actions do not result in Released
Entities being held fully harmless, Kroger shall have a claim for breach
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of this Agreement by Releasors, with the remedy being payment of
sufficient funds to hold Kroger harmless from the Claim-Over. For the
avoidance of doubt, the prior sentence does not limit or eliminate any
other remedy that Kroger may have. If the Global Settlement does not
become effective by December 31, 2024, then disputes shall be heard by
the Court where the Consent Judgment was filed.

5. To the extent that the Claim-Over is based on a contractual indemnity,
the obligations under subsection VIIL.B.4 shall extend solely to a Non-
Party Covered Conduct Claim against a pharmacy, clinic, hospital or
other purchaser or dispenser of Products, a manufacturer that sold
Products, a consultant, and/or a pharmacy benefit manager or other
third-party payor. Kroger shall notify the Settling States, to the extent
permitted by applicable law, in the event that any of these types of Non-
Released Entities asserts a Claim-Over arising out of contractual
indemnity against it.

General Release. In connection with the releases provided for in the Agreement, the
State of Texas (for itself and its Releasors), Dallas and Bexar Counties (each for itself
and its Releasors), and each Participating Subdivision (for itself and its Releasors) will
expressly waive, release, and forever discharge any and all provisions, rights, and
benefits conferred by any law of any state or territory of the United States or other
jurisdiction, or principle of common law, which is similar, comparable, or equivalent to
§ 1542 of the California Civil Code, which reads:

General Release; extent. A general release does not extend to
claims that the creditor or releasing party does not know or suspect
to exist in his or her favor at the time of executing the release that,
if known by him or her, would have materially affected his or her
settlement with the debtor or released party.

A Releasor may thereafter discover facts other than or different from those which it
knows, believes, or assumes to be true with respect to the Released Claims, but the State
(for itself and its Releasors), Dallas and Bexar Counties (each for itself and its
Releasors), and each Participating Subdivision (for itself and its Releasors) will
expressly waive and fully, finally, and forever settle, release and discharge, upon the
Effective Date, any and all Released Claims that may exist as of such date but which
Releasors do not know or suspect to exist, whether through ignorance, oversight, error,
negligence or through no fault whatsoever, and which, if known, would materially
affect the State’s decision to enter into the Agreement or the Participating Subdivisions’
decision to participate in the Agreement.

Cooperation. Releasors (i) will not encourage any person or entity to bring or maintain
any Released Claim against any Released Entity and (ii) will reasonably cooperate with
and not oppose any effort by a Released Entity to secure the prompt dismissal of any
and all Released Claims. The State shall use its best efforts to secure releases consistent
with this Section from all Litigating or Later Litigating Subdivisions and Special
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Districts.

Res Judicata. Nothing in the Agreement shall be deemed to reduce the scope of the res
judicata or claim preclusive effect that the settlement memorialized in the Agreement,
and/or any Consent Judgment or other judgment entered on the Agreement, gives rise to
under applicable law.

Representation and Warranty. The signatories of this Agreement on behalf of the State
of Texas and its Participating Subdivisions expressly represent and warrant that they will,
on or before the Effective Date, have (or have obtained) the authority to settle and
release, to the maximum extent of the state’s power, all Released Claims of (1) the State
of Texas, (2) all past and present executive departments, state agencies, divisions,
boards, commissions and instrumentalities with the regulatory authority to enforce state
and federal controlled substances acts, (3) any of the State of Texas’s past and present
executive departments, agencies, divisions, boards, commissions and instrumentalities
that have the authority to bring Claims related to Covered Conduct seeking money
(including abatement and/or remediation) or revocation of a pharmaceutical distribution
license; and (4) any Participating Subdivisions. For the purposes of clause (3) above,
executive departments, agencies, divisions, boards, commissions, and instrumentalities
are those that are under the executive authority or direct control of the State’s Governor.
Also, for the purposes of clause (3), a release from the State’s Governor is sufficient to
demonstrate that the appropriate releases have been obtained.

Effectiveness. The releases set forth in the Agreement shall not be impacted in any way
by any dispute that exists, has existed, or may later exist between or among the
Releasors. Nor shall such releases be impacted in any way by any current or future law,
regulation, ordinance, or court or agency order limiting, seizing, or controlling the
distribution or use of the Qualified Settlement Fund or any portion thereof, or by the
enactment of future laws, or by any seizure of the Qualified Settlement Fund or any
portion thereof.

Non-Released Claims. Notwithstanding the foregoing or anything in the definition of
Released Claims, the Agreement does not waive, release or limit any criminal
liability, Claims for any outstanding liability under any tax or securities law, Claims
against parties who are not Released Entities, Claims by private individuals and any
claims arising under the Agreement for enforcement of the Agreement.

VIII. Participation by Subdivisions

Requirements for Becoming a Participating Subdivision: Litigating Subdivisions/Later
Litigating Subdivisions. A Litigating Subdivision or Later Litigating Subdivision in the
State may become a Participating Subdivision by either executing an Election and
Release Form and upon prompt dismissal of its legal action or by having its claims
extinguished by operation or law or released by the State’s Office of the Attorney
General.

Notice. In conjunction and accordance with the notice process anticipated in the
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Global Settlement, the State’s Office of the Attorney General shall send individual
notice to all Subdivisions in the State of Texas eligible to participate in the
settlement and the requirements for participation. Such notice may include
publication and other standard forms of notification.

Requirements for Becoming a Participating Subdivision: Non-Litigating Subdivisions.
A Non-Litigating Subdivision may become a Participating Subdivision by either
executing an Election and Release Form specifying (1) that the Subdivision agrees to
the terms of this Agreement pertaining to Subdivisions, (2) that the Subdivision releases
all Released Claims against all Released Entities, and (3) that the Subdivision submits
to the jurisdiction of the court where the Consent Judgment is filed for purposes limited
to that court’s role under the Agreement or by having their claims extinguished by
operation or law or released by the State’s Office of the Attorney General.

Non-Participating Subdivisions. Non-Participating Subdivisions shall not directly
receive any portion of any payments paid to the Texas Qualified Settlement Fund and
the State may choose that its Non-Participating Subdivisions are ineligible for benefits
from the fund.

Representation With Respect to Participation Rate. The State of Texas represents and
warrants for itself that it has a good faith belief that virtually all of Texas’s Litigating
Subdivisions will become Participating Subdivisions. The State acknowledges the
materiality of the foregoing representation and warranty. Counsel for Dallas and Bexar
Counties, in good faith, believe this is a fair Settlement. Therefore, counsel for Dallas
and Bexar Counties will, in their best efforts, recommend this Settlement to their
subdivision clients within Texas. Further, counsel for Dallas and Bexar Counties will
use their best efforts to secure participation by all Subdivisions within Texas.

IX. Attorney Fee and Cost Payments

The terms for attorney fee and cost payments are as follows:

1. Kroger shall pay a total of $7,282,379.52 in attorney fees to the Texas QSF.
$2,427,459.84 in attorney fees shall be paid in Payment 1 within thirty (30) days
after the Texas Settlement Effective Date, $2,427,459.84 in attorney fees shall
be paid in Payment 2, and $2,427,459.84 in attorney fees shall be paid in Payment
3.

2. An attorney or law firm representing the State of Texas or a Texas Subdivision
may receive an award of attorney fees paid under this Texas Settlement only if
the attorney or law firm (a) represents that the attorney or law firm has no present
intent to represent or participate in the representation of any Later Litigating
Subdivision or Later Litigating State with respect to any Released Claims
brought against any Released Entities; (b) represents that the attorney or law firm
has not engaged and will not engage in any advertising or solicitation related to
Released Claims against Released Entities; (c) represents that the attorney or law
firm will not charge or accept any contingent or referral fees for any Released

14



Claims brought against any Released Entities; and (d) represents that the attorney
or law firm does not have and will not have a fee entitlement related to any
Released Claims brought against any Released Entities.

Counsel for the Texas Subdivisions agree not to apply to the MDL Contingency
Fee Fund, the MDL Common Benefit Fund, or the MDL Cost Fund under the
Global Agreement in connection with any work for Texas Subdivision’s Claims
against Kroger, except that (1) counsel for Tarrant County may apply to the MDL
Common Benefit Fund and MDL Cost Fund for work performed in Tarrant
County’s bellwether case against Kroger, and (2) counsel for Participating
Subdivisions in the Global Agreement may apply to the MDL Contingency Fund
for their representation of those Participating Subdivisions.

These fees shall be divided amongst Participating Subdivisions, including Dallas
and Bexar Counties, as provided in the Texas Intrastate Term Sheet. Nothing in
Section IX.A.1 is intended to limit the application of Sections C.5 and C.6 of the
Texas Intrastate Term Sheet.

Kroger shall pay $472,129.30 in State Additional Restitution to the State of
Texas.

In addition to the payment pursuant to the foregoing paragraph (IX.A.3), the
Qualified Settlement Fund Administrator shall allow reimbursement for
reasonable costs and expenses as allowed by the Texas Intrastate Term Sheet
from the Subdivision Share and Texas Abatement Fund Share, as provided in the
Texas Intrastate Term Sheet, to be available to reimburse Participating
Subdivision attorney’s costs and expenses upon application by eligible counsel
who waive their contingency fees. These costs and expenses shall be divided
under the jurisdiction and authority of the Honorable Robert Schaffer, /In Re:
Texas Opioid Litigation, MDL No. 18-0358, Master File No. 2018-63587, in the
152nd Judicial District Court, Harris County, Texas, amongst Participating
Subdivisions, including Dallas and Bexar Counties, as provided in the Texas
Intrastate Term Sheet. Any excess costs or expenses not allocated to reimburse
Participating Subdivision attorney’s costs and expenses pursuant to this
Agreement under Exhibit C shall be replaced into to the Subdivision Share and
Abatement Share Funds by the Qualified Settlement Fund Administrator.

For the avoidance of doubt, nothing in this Section IX requires Kroger to make
any payment beyond that described in Section IIL. A.

Nothing in this agreement is intended to limit the application of the Texas
Intrastate Term Sheet, which includes the calculation and process for allocation
of fees and costs for Texas Political Subdivisions.

An Attorney may not receive any payment from the Texas Attorney Fee Fund (which
includes both the Contingency Fee Fund and the Common Benefit Fund) unless the
following eligibility criteria are met and annually certified by the Attorney:
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1. The Attorney must expressly waive the enforcement against the Litigating
Subdivision client of all Fee Entitlements (other than under State Back-Stop
Agreements) arising out of or related to any or all Qualifying Representations of
any Participating Litigating Subdivision prior to applying for attorneys’ fees
from the Attorney Fee Fund or costs from the Cost Funds. All applications for
attorneys’ fees or costs under this Fee Agreement shall include an affirmation
by the Attorney of such waiver and notice to the client(s) of such waiver. Such
waiver shall not preclude the Attorney from submitting such Fee Entitlements
to the Fee Panel as a factor for consideration in allocating payments from the
Attorney Fee Fund or in connection with a State Back-Stop Agreement. For the
avoidance of doubt, no Attorney may recover fees or costs under this Fee
Agreement unless the Attorney expressly agrees not to enforce Fee Entitlements
as to each and every Participating Litigating Subdivision represented by that
Attorney, but such Attorneys may participate in and receive funds from a State
Back-Stop Agreement.

2. The Attorney must represent that s/he has no present intent to represent or
participate in the representation of any Later Litigating Subdivision or any
Releasor with respect to Released Claims against Released Entities.

3. The Attorney must represent s/he will not charge or accept any referral fees for
any Released Claims brought against Released Entities by Later Litigating
Subdivisions. For the avoidance of doubt, this representation shall not prohibit
Attorneys from receiving allocated shares of any future common benefit
assessments arising out of settlements or judgments with Later Litigating
Subdivisions represented by other Attorneys that are the result of the MDL
Court’s Common Benefit order.

4. The Attorney may not have and must represent that s/he does not have a Fee
Entitlement related to a Later Litigating Subdivision.

X. Enforcement and Dispute Resolution

The terms of the Agreement are enforceable by the Participating Subdivisions before the
Honorable Robert Schaffer, In Re: Texas Opioid Litigation, MDL No. 18-0358, Master
File No. 2018-63587, in the 152nd Judicial District Court, Harris County, Texas and by
the State for the Consent Judgment applicable to the State in the court where the Consent
Judgment is filed. Kroger consents to the jurisdiction of the Texas MDL Court, and to
the court in which the Consent Judgment is filed, limited to resolution of disputes
identified in subsection X.C for resolution in the court in which the Consent Judgment
is filed.

The parties to a dispute shall promptly meet and confer in good faith to resolve any
dispute. If the parties cannot resolve the dispute informally, and unless otherwise agreed
in writing, they shall follow the remaining provisions of this section to resolve the
dispute.

16



Disputes not resolved informally shall be resolved in the Court that entered the Consent
Judgment for disputes with the Attorney General, or the Texas MDL Court for disputes
with subdivisions.

Terms for Release, Covered Conduct, Product definitions, and Timing of Payments are
intended to reasonably mirror those in the proposed Global Settlement but shall in no
way cause jurisdiction of the MDL 2804 Court, Fee Panel, or any persons or entities
associated with the Global Settlement over the Texas Litigating Subdivisions who
provide Texas participation forms and Texas releases.

XI.  Miscellaneous
Statement on Restitution and Cooperation

1. The Texas Qualified Settlement Fund Administrator shall complete and file Form
1098-F with the Internal Revenue Service on or before February 28 (March 31 if
filed electronically) of the year following the calendar year in which the order
entering the Consent Judgment becomes binding. On the Form 1098-F, the Texas
Qualified Settlement Fund Administrator or requesting entity, as applicable, shall
identify such payments from Kroger as remediation/restitution amounts. The
Texas Qualified Settlement Fund Administrator or State, as applicable, shall also,
on or before January 31 of the year following the calendar year in which the order
entering the Consent Judgment becomes binding, furnish Copy B of such Form
1098-F (or an acceptable substitute statement) to Kroger.

Nothing in this Agreement shall be construed to authorize or require any action by
Kroger in violation of applicable federal, state, or other laws.

Future Litigation Contracts. The State of Texas, by and through its Attorney General,
represents that, to the extent permissible by law, it will not approve any future, or renew
any current, Subdivision or Special District outside counsel contracts for opioid
litigation against Kroger.

Most Favored Nations. 1f, after execution of this Agreement, there is a collective
resolution—through settlement, bankruptcy or other mechanism—of substantially all
claims against Kroger brought by states, counties, and municipalities (a “Global
Resolution”) under which, but for this Agreement, the Texas allocation would be
greater than the Settlement Amount on a net present value basis, Kroger shall pay the
difference between the Settlement Amount and the amount that would have been
allocated to Texas under the terms and in accordance with any such Global Resolution.

Modification. This Agreement may be modified by a written agreement of the Parties
or, in the case of the Consent Judgment, by court proceedings resulting in a modified
judgment of the Court. For purposes of modifying this Agreement or the Consent
Judgment, Kroger may contact the Texas Attorney General and Counsel for Dallas,
and Bexar Counties for purposes of coordinating this process.

Any failure by any party to this Agreement to insist upon the strict performance by any
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other party of any of the provisions of this Agreement shall not be deemed a waiver of
any of the provisions of this Agreement, and such party, notwithstanding such failure,
shall have the right thereafter to insist upon the specific performance of any and all of
the provisions of this Judgment.

Entire Agreement. This Agreement represents the full and complete terms of the
settlement entered into by the Parties hereto, except as provided herein. In any action
undertaken by the Parties, no prior versions of this Agreement and no prior versions of
any of its terms may be introduced for any purpose whatsoever.

Counterparts. This Agreement may be executed in counterparts, and a facsimile or .pdf
signature shall be deemed to be, and shall have the same force and effect as, an original
signature.

Public Statements. The parties agree to work together and coordinate the
announcement and timing of the Texas Agreement.

Notice. All notices under this Agreement shall be in writing (including, but not limited
to, electronic communications and Overnight Mail) and shall be given to the recipients

indicated below:

Defendant:
Copy to Kroger’s attorneys at:

Chantale Fiebig

Weil, Gotshal & Manges LLP
2001 M St. NW 20036
Washington, D.C. 20036

For the Attorney General:

Stephanie Eberhardt

Assistant Attorney General

Office of the Attorney

General PO Box 12548

Austin, Texas 78711-2548
stephanie.eberhardt@oag.texas.gov

For Texas PSC:

Jeffrey B. Simon

Simon Greenstone Panatier, P.C.
901 Main Street, Suite 5900
Dallas, Texas 75202

Phone: (214) 276-7680
jsimon@sgptrial.com
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Dara Hegar
The Lanier Law Firm P.C.

10940 West Sam Houston Pkwy N., Suite 100

Houston, Texas 77064
Phone: (713) 659-5200
Dara.Hegar@LanierLawFirm.com

Approved:

THE KROGER CO.
By: v é
Chantale Fiebig

Weil, Gotshal & Manges LLP
2001 M St. NW #600
Washington, D.C. 20036
Chantale.Fiebig@weil.com

Date: 10/30/2024
STATE OF TE

By: B
Date: 10/30/2024

TEXAS PSC NEGOTIATION COMMITTEE

By: fDa,ux iiwra/\

Dara Hegar v

The Lanier Law Firm, P.C.
10940 W. Sam Houston Pkwy N.
Ste 100

Houston, TX 77064
dara.hegar@lanierlawfirm.com

¥ttrey B. Simon
Simon Greenstone Panatier, P.C.
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901 Main Street, Suite 5900
Dallas, Texas 75202
jsimon@sgptrial.com

Date: 10/30/2024
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Exhibit A

TEXAS SETTLEMENT SUBDIVISION PARTICIPATION AND RELEASE FORM

Political Subdivision: Texas

Authorized Official:

Address 1:

Address 2:

City, State, Zip:

Phone:

Email:

The governmental entity identified above (“Texas Political Subdivision™), in order to obtain
and in consideration for the benefits provided to the Texas Political Subdivision pursuant to
the Kroger Texas Settlement Agreement and Full Release of All Claims dated

(“Kroger Texas Settlement”), and acting through the undersigned authorized official, hereby
elects to participate in the Kroger Texas Settlement, release all Released Claims against all
Released Entities, and agrees as follows.

1.

The Texas Political Subdivision above is aware of and has reviewed the Kroger
Settlement Agreement, understands that all terms in this Participation and Release
Form have the meanings defined therein, and agrees that by executing this
Participation and Release Form, the Texas Political Subdivision elects to participate
in the Kroger Texas Settlement and become a Participating Texas Political
Subdivision as provided therein.

The Texas Political Subdivision shall immediately cease any and all litigation
activities as to the Released Entities and Released Claims and, within 14 days of
executing this Participation and Release Form, its counsel shall work with Kroger’s
counsel to dismiss with prejudice any Released Claims that it has filed.

The Texas Political Subdivision agrees to the terms of the Kroger Texas Settlement
pertaining to Texas Political Subdivisions as provided therein.

By agreeing to the terms of the Kroger Texas Settlement and becoming a Releasor,
the Texas Political Subdivision is entitled to the benefits provided therein, including,
if applicable, monetary payments beginning after the Effective Date of the Release.

The Texas Political Subdivision agrees to use any monies it received through the
Kroger Texas Settlement solely for the purposes provided therein.

A-1



6.

10.

The Texas Political Subdivision submits to the exclusive jurisdiction and authority of
the Texas Consolidated Litigation Court as defined in the Kroger Texas Settlement.
For the avoidance of doubt, nothing contained in this Participation and Release Form,
or the Kroger Texas Settlement, constitutes consent to jurisdiction, express or
implied, over the Texas Political Subdivision or its selected counsel to the jurisdiction
of any other court (including without limitation MDL 2804, the MDL 2804 Fee Panel,
the MDL 2804 Enforcement Committee, or the Court in which any Texas Consent
Judgment is filed) for any purpose whatsoever.

The Texas Political Subdivision, as a Participating Texas Subdivision, has the right
to enforce the Kroger Texas Settlement in the Texas Consolidated Litigation Court
as provided therein.

The Texas Political Subdivision, as a Participating Texas Subdivision, hereby
becomes a Releasor for all purposes in the Kroger Texas Settlement, including but
not limited to all provisions of Section V (Release), and along with all departments,
agencies, divisions, boards, commissions, districts, instrumentalities of any kind and
attorneys, and any person in their official capacity elected or appointed to serve any
of the foregoing and any agency, person, or other entity claiming by or through any
of the foregoing, and any other entity identified in the definition of Releasor, provides
for a release to the fullest extent of its authority. As a Releasor, the Texas Political
Subdivision hereby absolutely, unconditionally, and irrevocably covenants not to
bring, file, or claim, or to cause, assist or permit to be brought, filed, or claimed, or
to otherwise seek to establish liability for any Released Claims against any Released
Entities in any forum whatsoever. The releases provided for in the Kroger Texas
Settlement are intended by the Parties to be broad and shall be interpreted so as to
give the Released Entity the broadest possible bar against any liability relating in any
way to Released Claims and extend to the full extent of the power of the Texas
Political Subdivision to release claims. The Kroger Texas Settlement shall be a
complete bar to any Released Claim.

The Texas Political Subdivision hereby takes on all rights and obligations of a
Participating Texas Subdivision as set forth in the Kroger Texas Settlement.

In connection with the releases provided for in the Kroger Texas Settlement, each
Texas Political Subdivision expressly waives, releases, and forever discharges any
and all provisions, rights, and benefits conferred by any law of any state or territory
of the United States or other jurisdiction, or principle of common law, which is
similar, comparable, or equivalent to § 1542 of the California Civil Code, which
reads:

General Release; extent. A general release does not extend to claims
that the creditor or releasing party does not know or suspect to exist
in his or her favor at the time of executing the release that, if known
by him or her, would have materially affected his or her settlement
with the debtor or released party.



A Releasor may hereafter discover facts other than or different from those which it
knows, believes, or assumes to be true with respect to the Released Claims, but each
Texas Political Subdivision hereby expressly waives and fully, finally, and forever
settles, releases and discharges, upon the Effective Date, any and all Released Claims
that may exist as of such date but which Releasors do not know or suspect to exist,
whether through ignorance, oversight, error, negligence or through no fault
whatsoever, and which, if known, would materially affect the Governmental Entities’
decision to participate in the Kroger Texas Settlement.

11. The Texas Political Subdivision acknowledges, agrees, and understands that the
Maximum Texas Settlement Amount to be paid under the Kroger Texas Settlement
for the benefit of the Participating Texas Political Subdivision, is less than or equal
to the amount, in the aggregate, of the Alleged Harms allegedly suffered by the
governmental entity, constitutes restitution and remediation for damage or harm
allegedly caused by Kroger in order to restore, in whole or part, the governmental
entity to the same position or condition that it would be in had it not suffered the
Alleged Harms; and constitutes restitution and remediation for damage or harm
allegedly caused by the potential violation of a law and/or is an amount paid to
come into compliance with the law.

12. Nothing herein is intended to modify in any way the terms of the Kroger Texas
Settlement Agreement, to which the Texas Political Subdivision hereby agrees. To
the extent this Participation and Release Form is interpreted differently from the
Kroger Texas Settlement, the Kroger Texas Settlement controls.

I have all necessary power and authorization to execute this Participation and Release
Form on behalf of the Texas Political Subdivision.

Signature:
Name:
Title:
Date:




Exhibit B
List of Texas PSC Subdivisions

County/City Firm Name Population
Angelina County Simon Greenstone Panatier, P.C. 86,715
Bailey County Fears Nachawati 7,000
Bastrop County Phipps Ortiz Talafuse PLLC 88,723
Bee County Simon Greenstone Panatier, P.C. 32,565
Bexar County Watts Guerra LLP 2,003,554
Blanco County Simon Greenstone Panatier, P.C. 11,931
Bowie County Simon Greenstone Panatier, P.C. 93,245
Brazos County Fears Nachawati 229,211
Brooks County Phipps Ortiz Talafuse PLLC 7,093
Burleson County Watts Guerra LLP 18,443
Burnet County Simon Greenstone Panatier, P.C. 48,155
Caldwell County Phipps Ortiz Talafuse PLLC 43,664
Calhoun County Phipps Ortiz Talafuse PLLC 21,290
Cameron County Watts Guerra LLP 423,163
Camp County Simon Greenstone Panatier, P.C. 13,094
Cass County Simon Greenstone Panatier, P.C. 30,026
Castro County The Coffman Law Firm 7,530
Cherokee County Simon Greenstone Panatier, P.C. 52,646
Childress County Haley & Olson, P.C. 7,306
Clay County Haley & Olson, P.C. 10,471
Colorado County The Coffman Law Firm 21,493
Cooke County Simon Greenstone Panatier, P.C. 41,257
Coryell County Simon Greenstone Panatier, P.C. 75,951
Dallas County Simon Greenstone Panatier, P.C., The 2,635,516
Lanier Law Firm, P.C.
Delta County Simon Greenstone Panatier, P.C. 5,331
Dimmit County Simon Greenstone Panatier, P.C. 10,124
Duval County Snapka Law 11,157
Ector County Simon Greenstone Panatier, P.C. 166,223
El Paso County The Gallagher Law Firm, PLLC 839,238
Ellis County Fears Nachawati 184,826
Falls County Simon Greenstone Panatier, P.C. 17,297
Fannin County Simon Greenstone Panatier, P.C. 35,514
Fort Bend County The Lanier Law Firm 811,688
Franklin County Simon Greenstone Panatier, P.C. 10,725
Freestone County Simon Greenstone Panatier, P.C. 19,717




County/City Firm Name Population
Galveston County The Gallagher Law Firm, PLLC 342,139
Grayson County Simon Greenstone Panatier, P.C. 136,212
Guadalupe County Phipps Ortiz Talafuse PLLC 166,847
Hardin County Simon Greenstone Panatier, P.C. 57,602
Harris County The Gallagher Law Firm, PLLC 4,713,325
Harrison County Watts Guerra LLP 66,553
Haskell County Haley & Olson, P.C. 5,658
Hays County Phipps Ortiz Talafuse PLLC 230,191
Henderson County Fears Nachawati 82,737
Hidalgo County The Gallagher Law Firm, PLLC 868,707
Hopkins County Simon Greenstone Panatier, P.C. 37,084
Houston City The Lanier Law Firm 2,320,268
Houston County Simon Greenstone Panatier, P.C. 22,968
Jasper County Simon Greenstone Panatier, P.C. 35,529
Jefferson County The Coffman Law Firm 251,565
Jim Hogg County Snapka Law 5,200
Jim Wells County Watts Guerra LLP 40,482
Johnson County Fears Nachawati 175,817
Jones County Haley & Olson, P.C. 20,083
Kaufman County Fears Nachawati 136,154
Kendall County Simon Greenstone Panatier, P.C. 47431
Kerr County Watts Guerra LLP 52,600
Kinney County Haley & Olson, P.C. 3,667
Kleberg County Snapka Law 30,680
La Salle County Haley & Olson, P.C. 7,520
Lamar County Simon Greenstone Panatier, P.C. 49,859
Leon County Watts Guerra LLP 17,404
Leon Valley City Phipps Ortiz Talafuse PLLC 12,306
Liberty County The Gallagher Law Firm, PLLC 88,219
Limestone County Simon Greenstone Panatier, P.C. 23,437
Lubbock County Phipps Ortiz Talafuse PLLC 310,659
Madison County The Coffman Law Firm 14,284
Marion County Simon Greenstone Panatier, P.C. 9,854
McLennan County Haley & Olson, P.C. 256,623
McMullen County Simon Greenstone Panatier, P.C. 743
Milam County Simon Greenstone Panatier, P.C. 24,823
Mitchell County Haley & Olson, P.C. 8,545
Montgomery County Haley & Olson, P.C. 607,391
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County/City Firm Name Population
Morris County Simon Greenstone Panatier, P.C. 12,388
Nacogdoches County Simon Greenstone Panatier, P.C., The 65,204
Lanier Law Firm, P.C.
Newton County Simon Greenstone Panatier, P.C. 13,595
Nolan County Haley & Olson, P.C. 14,714
Nueces County The Lanier Law Firm 362,294
Orange County Simon Greenstone Panatier, P.C. 83,396
Panola County Simon Greenstone Panatier, P.C. 23,194
Parker County Simon Greenstone Panatier, P.C. 142,878
Polk County Haley & Olson, P.C. 51,353
Potter County Simon Greenstone Panatier, P.C., The 117,415
Lanier Law Firm, P.C.

Red River County Simon Greenstone Panatier, P.C. 12,023
Roberts County The Coffman Law Firm 854
Robertson County Simon Greenstone Panatier, P.C. 17,074
Rockwall County Fears Nachawati 104,915

Rusk County Simon Greenstone Panatier, P.C. 54,406
San Patricio County Phipps Ortiz Talafuse PLLC 66,730
San Saba County The Coffman Law Firm 6,055
Shackelford County The Coffman Law Firm 3,265

Shelby County Simon Greenstone Panatier, P.C. 25,274
Smith County Simon Greenstone Panatier, P.C. 232,751
Stephens County Fears Nachawati 9,366
Tarrant County The Lanier Law Firm 2,102,515
Terrell County The Coffman Law Firm 776
Throckmorton County Haley & Olson, P.C. 1,501
Titus County Simon Greenstone Panatier, P.C. 32,750
Travis County The Lanier Law Firm 1,273,954
Trinity County Simon Greenstone Panatier, P.C. 14,651
Upshur County Simon Greenstone Panatier, P.C. 41,753
Uvalde County Phipps Ortiz Talafuse PLLC 26,741
Van Zandt County Simon Greenstone Panatier, P.C. 56,590
Walker County Park Law Firm 72,791
Waller County The Gallagher Law Firm, PLLC 55,246
Webb County The Cicala Law Firm 276,652
Wichita County Haley & Olson, P.C. 132,230
Williamson County Watts Guerra LLP 590,551
Wilson County Phipps Ortiz Talafuse PLLC 51,070




County/City Firm Name Population
Wood County Simon Greenstone Panatier, P.C. 45,539
City Of Laredo, Texas Napoli Shkolnik 262,491
County Of Maverick Napoli Shkolnik 58,722
City Of San Antonio, Texas Levin Papantonio Rafferty 1,547,253
County Of Zavala Napoli Shkolnik 11,840
City Of Eagle Pass Napoli Shkolnik 29,684
Nueces County Hospital The Lanier Law Firm 6,982
District
Bexar County Hospital District Watts Guerra LLP 7,058
(D/B/A UHS Health System)
Dallas County Hospital District Burns Charest 12,869
(D/B/A Parkland)
Guadalupe Valley Medical Burns Charest 923
Center
Tarrant County Hospital Wick Phillips 6,694
District (D/B/A JPS Health
Network)
Harris County Hospital District The Gallagher Law Firm, PLLC 7,403
(D/B/A Harris Health System)
Burleson Hospital District Watts Guerra LLP 20
Wilson County Memorial Phipps Ortiz Talafuse PLLC 208
Hospital District
Ochiltree County Hospital Frazer PLC 105
District
Palo Pinto County Hospital Burns Charest 336
District
West Wharton County Hospital Frazer PLC 186
District
Irving Independent School The Coffman Law Firm 3,251
District
Texarkana Independent School The Coffman Law Firm 1,548
District
Socorro Independent School The Coffman Law Firm 6,288
District
Gonzales Health Care System Frazer PLC TBD
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EXHIBITP

Pharmacy Controlled Substance Compliance Program & Anti-

Diversion Injunctive Terms

l. INTRODUCTION

1.  Except where these Injunctive Terms specify a different implementation period,
Kroger shall implement the Injunctive Terms set forth below in Sections Il through
XVIII by the Injunctive Terms Implementation Date (defined below).

2.  To the extent that Kroger already has in place positions, committees, departments,
policies or programs that satisfy the Injunctive Terms, no re-naming or other change
is required by these Injunctive Terms.

3. Overview

a.

Kroger will implement or maintain a Controlled Substance Compliance
Program (“CSCP”).

The CSCP must include written standard operating procedures and/or corporate
policies (the “CSCP Policies and Procedures”) required by these Injunctive
Terms.

The CSCP shall apply during the term of these Injunctive Terms, to each of
Kroger’s retail pharmacy stores that dispense Schedule 11 Designated
Controlled Substances and are registered or licensed with each Settling State.

Kroger shall provide a copy of the relevant CSCP Policies and Procedures to
each Settling State within sixty (60) days of the Injunctive Terms
Implementation Date. To the extent any implementation is expected to require
additional time, the Parties agree to work together in good faith to establish a
timeline for implementation. No later than thirty (30) days after the Injunctive
Terms Implementation Date, each Settling State shall identify the person or
office to whom Kroger must provide a copy of the relevant CSCP Policies and
Procedures and any other State-specific reporting required under these
Injunctive Terms.

Settling States shall form the States Injunctive Relief Committee to serve as a
point of contact for Kroger and to perform such other roles as set forth herein.
Upon the committee’s formation, Settling States shall provide notice to Kroger
of the members of the committee.

4.  Compliance with Laws

a.

Kroger acknowledges and agrees that its pharmacies must comply with
applicable state and federal laws, regulations, and rules, including those



regarding the dispensing of Controlled Substances. The requirements of these
Injunctive Terms are in addition to, and not in lieu of, any other requirements
of federal, state, or local law. Nothing in the Injunctive Terms shall be construed
as relieving Kroger of the obligation of its pharmacies to comply with all
federal, state and local laws, regulations or rules, nor shall any of the provisions
of the Injunctive Terms be deemed as permission for Kroger to engage in any
acts or practices prohibited by such laws, regulations or rules.

The Injunctive Terms are not intended to and shall not be interpreted to prevent
Kroger from taking or implementing any other compliance or policy steps that
are more restrictive or that are necessary to conform with federal, state, or local
legal requirements, unless such steps would conflict with State or local law. The
Injunctive Terms are not intended to and shall not be interpreted to require
Kroger to inventory any Controlled Substances or any particular Controlled
Substances or to require dispensing of any Controlled Substances or of any
individual, types, subsets or categories of Controlled Substances prescriptions.

In the event that Kroger determines that there may be a conflict between the
Injunctive Terms and the express requirements of federal, state, or local laws, or
interpretations of such laws articulated by an agency responsible for enforcing
such laws or a court (“Express Interpretations”), such that Kroger determines that
it cannot comply with the Injunctive Terms without violating these express
requirements or Express Interpretations, Kroger shall follow the express
requirements of the federal, state or local law or Express Interpretation thereof
and shall provide notice to the Settling State(s). Within thirty (30) days after
receipt of a notification from Kroger referenced above, Kroger and the State shall
meet and discuss the potential conflict, and Kroger shall comply with any
reasonable requests from the Settling State as necessary to determine whether
there is a conflict between the Injunctive Terms and the express requirements of
federal, state, or local laws, or Express Interpretations. In the event that Kroger
believes a court or administrative action brought by a governmental body in a
Settling State has commenced against it or its pharmacists for actions required by
the Injunctive Terms, then Kroger may notify the Attorney General of the Settling
State of such pending action. If the State agrees that the court or administrative
action is a result of actions required by the Injunctive Terms, the State will engage
in best efforts to resolve the conflict or assist in achieving resolution of the court
or administrative action. Nothing in this paragraph shall (i) limit the right of the
Settling State to disagree with Kroger as to the conflict; (ii) be deemed to relieve
Kroger from following any subsequently enacted law or regulation, or judicial
decisions from a regulatory authority with jurisdiction over controlled
substances that is more restrictive than the provisions of the Injunctive Terms,
or from following the Injunctive Terms if they are more restrictive than
applicable laws at issue in the administrative action if there is no conflict; (iii)
be deemed to relieve Kroger from adhering to the outcome of a court or
administrative action when it is determined that there is no conflict; or (iv) limit
a Settling State’s ability to relieve Kroger of a duty under these Injunctive



Terms if that Settling State determines that that term is in conflict with that
Settling State’s express legal requirements.

d.  Kroger shall retain all records it is required to create pursuant to its obligations
hereunder for a period outlined in appendix A, unless otherwise specified.
Nothing in these Injunctive Terms shall prevent a Settling State from issuing a
lawful subpoena or Civil Investigative Demand (CID) for records pursuant to
an applicable law.

5. No Admission and No Use as Evidence. Kroger does not admit liability or
wrongdoing. These Injunctive Terms shall not be considered, construed, or
represented to be (1) an admission, concession, or evidence of liability, wrongdoing,
or to impose the existence of any legal obligations or requirements other than the
requirement to follow these Injunctive Terms, or (2) a waiver or limitation of any
defense otherwise available to Kroger. These Injunctive Terms shall not be offered
or received in evidence or otherwise relied on in any action or proceeding for any
purpose other than in an action or proceeding to modify or enforce or monitor
compliance with these Injunctive Terms.

1. TERM AND SCOPE

1. The term of these Injunctive Terms shall be from the Injunctive Terms
Implementation Date until November 15, 2032, unless otherwise specified herein.

2. Except as otherwise stated herein, the Injunctive Terms shall apply to Kroger’s retail
pharmacy stores located in, and registered or licensed with, each Settling State that
dispense Schedule 1l Designated Controlled Substances to Patients, including any
Schedule 11 Designated Controlled Substances dispensed by any such retail pharmacy
stores that are mailed or shipped to patients in a Settling State. Should Kroger operate
an online pharmacy that is registered or licensed to dispense Schedule Il Designated
Controlled Substances in any Settling State while these Injunctive Terms are in effect,
the Injunctive Terms shall apply to such pharmacy as well.!

3. These Injunctive Terms may be amended by mutual agreement of a majority of the
States Injunctive Relief Committee and Settling Pharmacy. Any such amendments
must be in writing.

I11.  DEFINITIONS

1. The term “Distributor Injunctive Terms” means Exhibit P of the Settlement
Agreement, dated as of July 21, 2021, between McKesson Corporation, Cardinal
Health, Inc., and AmerisourceBergen Corporation and certain States and
subdivisions.

! Kroger’s specialty and mail order pharmacies are not subject to, and are not online pharmacies for purposes of, these
Injunctive Terms.



10.

11.

12.

13.

The term “Block” means an action taken by Kroger preventing or otherwise
prohibiting any Settling Pharmacy pharmacist from filling prescriptions for
Controlled Substances from a specific identified Prescriber.

The term “Clearinghouse” means the system established by Section XVII of the
Distributor Injunctive Terms.

The term “Controlled Substances” means those substances designated under
schedules I1-V pursuant to the federal Controlled Substances Act.

The term “Designated Controlled Substances” shall be limited to: (a) oxycodone; (b)
hydrocodone; (c) hydromorphone; (d) tramadol; (€) oxymorphone; (f) morphine; (g)
methadone; and (h) fentanyl.

The term “Injunctive Terms Implementation Date” means sixty (60) days after the
Effective Date of the Settlement Agreement as defined in Section 1.V of the Kroger
Settlement Agreement.

The term “National Arbitration Panel” is defined in Section I.LL of the Kroger
Settlement Agreement.

The term “Patient” means any individual who receives a prescription for a Designated
Controlled Substance from a Prescriber, whether legally valid or not, and attempts to
fill it at one of Kroger’s pharmacy stores in a Settling State.

The term “Prescriber” means any individual that has issued a prescription for a
Designated Controlled Substance, whether legally valid or not, that is presented to
Kroger in a Settling State.

The term “Red Flag(s)” means the enumerated Patient Red Flags, Prescription Red
Flags, and Prescriber Red Flags set out in Section IX.

The term “Settling State(s)” means each State that is a signatory to the Kroger
Settlement Agreement.

The term “States Injunctive Relief Committee” means a committee representing the
Settling States composed of between four and eight members designated by the Settling
States. The members of the States Injunctive Relief Committee shall be employees of a
Settling State’s Office of Attorney General and/or employees of another agency of a
Settling State.

The term “Kroger Settlement Agreement” means the settlement agreement dated as
of March 22, 2024, between and among the Settling States, the Participating
Subdivisions and Kroger.



V.

CONTROLLED SUBSTANCE COMPLIANCE PERSONNEL

1.

Kroger shall designate a Controlled Substance Compliance Director, or other
appropriately titled position, to be a member of the Controlled Substance Compliance
Committee (described below in Section V1), and to oversee a Controlled Substance
Compliance Department and Kroger’s compliance with 21 C.F.R. 1306.04 and these
Injunctive Terms. As used in these Injunctive Terms, the terms “Controlled
Substance Compliance Committee” and “Controlled Substance Compliance
Department” refer to the entity or entities, however titled, that carry out the functions
required by these Injunctive Terms. Notwithstanding the preceding sentence, to the
extent an existing position, committee or department carries out the functions
required by these Injunctive Terms, any other functions undertaken by such position,
committee or department shall not be subject to these Injunctive Terms or oversight
by the Settling States pursuant to these Injunctive Terms. The position, committee
and department discussed in these Terms may bear different names and need not be
limited to the roles and functions set forth herein.

The Controlled Substance Compliance Director shall have knowledge of and
experience with the laws and regulation of Controlled Substances, in particular the
regulations in 21 C.F.R. § 1306.04.

The Controlled Substance Compliance Director shall provide at least quarterly
reports to the Controlled Substance Compliance Committee (described below in
Section VI) regarding Kroger’s compliance with these Injunctive Terms, including
the implementation of any changes to the CSCP Policies and Procedures required by
these Injunctive Terms.

Staffing levels of Kroger’s Controlled Substance Compliance Department shall be
reviewed periodically, but at least on an annual basis, by Kroger’s Controlled
Substance Compliance Committee to assess whether such staffing levels are
sufficient for the Controlled Substance Compliance Department to comply with this
Agreement. This review shall include consideration of relevant developments in
technology, law, and regulations.

Throughout the term of these Injunctive Terms, Kroger shall maintain a telephone
and electronic submission hotline(s) (the “Hotline”) to permit employees and/or
Patients and/or members of the public to anonymously report suspected inappropriate
or illegitimate dispensing, prescribing or diversion of Designated Controlled
Substances, violations of the CSCP Policies and Procedures, these Injunctive Terms,
or other applicable law related to Designated Controlled Substances. The Hotline may
be implemented by adding a dedicated option to existing systems that includes
reporting regarding Designated Controlled Substances. Kroger shall publish its
Hotline contact information to its employees and Patients in the Settling States.
Kroger shall maintain for a period outlined in appendix A a record of each complaint
made to the Hotline regarding Designated Controlled Substances and documentation
regarding any investigation or response to such complaints. Nothing herein shall
require Kroger to investigate a pharmacist’s professional judgment to refuse a



prescription that the pharmacist believes was prescribed or is being used for other
than a legitimate medical purpose or that the pharmacist believes was not prescribed
by an individual Prescriber acting in the usual course of his or her professional
practice.

V. INDEPENDENCE

1.

Kroger’s Controlled Substance Compliance Department personnel, pharmacists and
pharmacist technicians who work at Kroger’s pharmacies within the Settling States,
and field personnel who supervise pharmacists and pharmacist technicians (together,
“CSCP Employees”), shall not be compensated in whole or in part by commissions,
bonuses, incentives or any other monetary or non-pecuniary benefit that depends in
material part on revenue or profitability targets or expectations to sales of Controlled
Substances. Nothing in these Injunctive Terms shall be interpreted to prevent
compensation of employees based on sales volume, revenue or profitability
targets/expectations for enterprise-, store-, or pharmacy-wide sales that include
Controlled Substances.

No CSCP Employees may be terminated, suspended, threatened with or face any
other negative employment consequence for failing to meet any revenue or
profitability targets or expectations that depends in material part on sales of
Controlled Substances. Nothing in these Injunctive Terms shall be interpreted to
prevent Kroger from taking employment action based on sales volume, revenue or
profitability targets/expectations for enterprise-, store-, or pharmacy-wide sales that
include Controlled Substances.

Personnel in Kroger’s Controlled Substance Compliance Department shall not report
to Kroger’s sales, marketing, or business development departments, and sales,
marketing, or business development departments shall not be authorized to make
decisions regarding the promotion, compensation, demotion, admonition, discipline,
commendation, periodic performance reviews, hiring, or firing of Controlled Substance
Compliance Department personnel. This provision does not apply to an officer or
executive to whom both the Controlled Substance Compliance Department and sales,
marketing and/or business development departments report.

Kroger’s sales, marketing and business development departments are prohibited from
interfering with, obstructing, or otherwise exerting control over any Controlled
Substance Compliance Department or Controlled Substance Committee decision-
making. This provision does not apply to an officer or executive to whom both the
Controlled Substance Compliance Department and sales, marketing and/or business
development departments report.

To the extent necessary to comply with this section, Kroger’s Controlled Substance
Compliance Committee shall review, modify, and direct any changes to any
compensation and non-retaliation policies specific to the sale or dispensing of
Designated Controlled Substances.



VI.

OVERSIGHT

1.

To the extent not already established, within thirty (30) business days of the
Injunctive Terms Implementation Date, Kroger shall establish a compliance
committee, however titled, that includes representatives from its respective legal,
compliance, pharmacy operations and asset protection departments, however named,
to provide oversight over the CSCP and its compliance with the Injunctive Terms.
For the purposes of reference herein, this committee, however named, shall be
referred to as the “Controlled Substance Compliance Committee.” Kroger shall
maintain its Controlled Substance Compliance Committee for the duration of the term
of the Injunctive Terms. The Controlled Substance Compliance Director shall be a
member of the Controlled Substance Compliance Committee.

Kroger’s Controlled Substance Compliance Committee shall have quarterly meetings
during which the Controlled Substance Compliance Director shall report on, and the
Controlled Substance Compliance Committee shall review, among other things, (a) the
Prescription Validation Process, including the CSCP Policies and Procedures on
identifying and resolving Patient, Prescriber and Prescription Red Flags; (b) the
training required under the Injunctive Terms; (c) proactive due diligence and site visits;
(d) the Prescriber Review Processes; (e) significant new national and regional diversion
trends involving Controlled Substances; (f) Kroger’s adherence to the Injunctive Terms
and applicable laws and regulations; and (g) any technology, staffing, or other resource
needs for the CSCP. The Controlled Substance Compliance Committee shall have
access to all CSCP reports described in the following subsection.

On an annual basis, Kroger’s Controlled Substance Compliance Committee shall
provide a written report to the President of the Settling Pharmacy’s Retail Division,
the Chief Financial Officer of the Settlement Pharmacy’s Retail Division, the Chief
Legal Officer of the Settling Pharmacy’s Retail Division, and the corporate Chief
Compliance Officer, outlining (a) the Settling Pharmacy’s adherence to, and any
material deviations from these Injunctive Terms; (b) the allocation of resources
sufficient to comply with these Injunctive Terms; and (c) any revisions to the CSCP
that the Controlled Substance Compliance Committee has approved. The corporate
Chief Compliance Officer shall determine if and when it is appropriate to make a
report to the Board or any subcommittee thereof, but shall report at least annually.

Kroger, through its Controlled Substance Compliance Department and Committee,
shall, at least once every year, review and oversee any enhancements to the CSCP
Policies and Procedures and systems for dispensing activity that the Controlled
Substance Compliance Committee deems necessary.

The Controlled Substance Compliance Committee shall be responsible for the
approval of all material revisions to the CSCP Policies and Procedures, provided that
nothing herein shall prevent Kroger from implementing changes to the CSCP Policies
and Procedures pending such review and approval.



Vil. MANDATORY TRAINING

1.

The CSCP Policies and Procedures shall be published in a form and location readily
accessible to all pharmacy and compliance personnel at each of Kroger’s retail
pharmacy locations in the Settling States. Online availability is sufficient, so long as
pharmacy and compliance personnel have access to a computer with access to the
CSCP Policies and Procedures.

Kroger shall launch training for all existing CSCP Employees, to the extent practical
(for example, accounting for employee leave), on the CSCP Policies and Procedures
required under these Injunctive Terms, including the Prescription Validation Process
and corresponding responsibility. The training shall be launched within one hundred
twenty (120) days of the Injunctive Terms Implementation Date. All CSCP Employee
new hires, to the extent practical, shall be required to participate in such trainings
within sixty (60) days of hiring or six (6) months of the Injunctive Terms
Implementation Date, whichever is later. Kroger will further require that every CSCP
Employee, to the extent practical, receive such training at least once every three (3)
years for the term of these Injunctive Terms.

On an annual basis for the duration of these Injunctive Terms, Kroger shall test its
CSCP Employees on their knowledge regarding the CSCP Policies and Procedures
required under these Injunctive Terms, including the Prescription Validation Process
and corresponding responsibility.

It shall be a part of the CSCP Policies and Procedures and all trainings of all CSCP
Employees required under these Injunctive Terms that pharmacists shall refuse to
dispense Controlled Substances that they believe were prescribed or are being used
for other than a legitimate medical purpose or that they believe were not prescribed by
an individual Prescriber acting in the usual course of his or her professional practice.

All trainings required under these Injunctive Terms shall also make clear that (i)
Kroger’s compensation and non-retaliation policies, including pursuant to these
Injunctive Terms, prevent CSCP Employees from being compensated or penalized in
any way related to revenue or profitability targets or expectations specific to sales of
Controlled Substances; and ii) pharmacists will not be penalized in any way for
exercising their professional judgment to refuse to fill prescriptions for Controlled
Substances pursuant to their corresponding responsibility. To the extent that trainings
designed and launched prior to the Effective Date of these Injunctive Terms do not
reference these policies, they shall be added by the end of April 2024.

VIiIl. THE PRESCRIPTION VALIDATION PROCESS

1.

As part of its CSCP, Kroger shall maintain a Prescription Validation Process in the
CSCP Policies and Procedures, as further described and set forth in this section, that
each pharmacist employed by Kroger in a Settling State must follow when dispensing
a prescription for a Controlled Substance. The inclusion of an enumerated Red Flag
in these Injunctive Terms shall not be considered, construed, or represented to be an



admission, concession, or evidence of any factual or legal contention related to such
Red Flag. A Red Flag shall not be interpreted to mean that a prescription is, or is
more likely than not, illegitimate and/or not issued in the usual course of professional
practice or treatment.

A Red Flag will be considered “resolved” if, after further investigation as described
below, and given other facts and circumstances surrounding the prescription, a
pharmacist determines, in his or her professional judgment, that the facts that
triggered the Red Flag do not lead him or her to believe that the prescription was
written or is being submitted for an illegitimate medical purpose or outside the usual
course of a Prescriber’s professional practice.

Kroger’s CSCP Policies and Procedures shall provide that if a pharmacist identifies
any “Patient Red Flags” associated with a Controlled Substances prescription
(described in Section 1X(3) below), before filling the prescription the pharmacist must
resolve them; and that the method of resolution falls within the judgment of the
pharmacist and may include reviewing the Patient’s profile and history with the
Settling Pharmacy, calling the Prescriber or Prescribers if appropriate, speaking with
the Patient if appropriate, calling on the pharmacist’s pre-existing knowledge of the
Patient or Prescriber, reviewing available Prescription Monitoring Program (“PMP”
or “PDMP”) data, and/or reviewing other data or information available to the
pharmacist.

Kroger’s CSCP Policies and Procedures shall provide that if forgery or fraud is
suspected, or if the pharmacist identifies any other “Prescription Red Flags” associated
with a Controlled Substances prescription (described in Section 1X(4) below), the
pharmacist must resolve the Prescription Red Flags before filling the prescription; and
that the method of resolution falls within the judgment of the pharmacist and may
include reviewing the Patient’s profile and history with Kroger, calling the Prescriber
or Prescribers if appropriate, speaking with the Patient if appropriate, calling on the
pharmacist’s pre-existing knowledge of the Patient or Prescriber, reviewing available
PMP or PDMP data, and/or reviewing other data or information available to the
pharmacist.

Kroger’s CSCP Policies and Procedures shall require that if a pharmacist identifies
any “Prescriber Red Flags” associated with a Controlled Substances prescription
(described in Section 1X(5) below), the pharmacist must resolve them before filling
the prescription; and that the method of resolution falls within the judgment of the
pharmacist and may include reviewing any Kroger records regarding the Prescriber,
calling the Prescriber if appropriate, speaking with the Patient if appropriate, calling
on the pharmacist’s pre-existing knowledge of the Patient or Prescriber, reviewing
available PMP or PDMP data, and/or reviewing other data or information available
to Kroger.

Kroger’s CSCP Policies and Procedures related to Schedule Il Designated Controlled
Substances shall provide that the resolution of all Red Flags identified by the
pharmacist, as well as any prescriptions that were rejected pursuant to Red Flags

P-9



identified by the pharmacist, and the reasons why they were rejected, must be
documented by the pharmacist, unless (a) if based on the pharmacist’s pre-existing
knowledge of the Patient or Prescriber or (b) if documentation is not possible (e.g., a
patient refuses to hand over a non-electronic prescription). Any such records shall be
maintained for a period outlined in appendix A. To the extent that a Red Flag is
resolved based upon facts or circumstances that are already reflected or documented
in Kroger’s records, further documentation of those facts or circumstances is not
required for resolution of substantially the same Red Flag on subsequent
prescriptions. For example, if a Patient lives fifty-five (55) miles from a Kroger but
works near the pharmacy and that fact is reflected in pharmacy records, no
documentation for the resolution of the Red Flag addressing the Patient’s distance
from the pharmacy is required in connection with individual prescriptions dispensed
for that Patient. A lack of documentation shall not be interpreted to create a
presumption that a pharmacist did not resolve any identified Red Flags. Nothing in
these Injunctive Terms shall require Kroger to create a record in those instances
where the pharmacist rejects a prescription when presented without an effort to
resolve any red flags, including but not limited to instances where the pharmacist
rejects a prescription for clinical reasons, or where the pharmacist identifies on the
face of the prescription a Prescription Red Flag (defined in Section IX below) that
causes the pharmacist to conclude without further inquiry that the prescription is
invalid.

Kroger’s CSCP Policies and Procedures shall provide that, even if all Red Flags are
resolved, a pharmacist shall reject a prescription if, in his or her professional
judgment, he or she believes that it was written or is being submitted for other than a
legitimate medical purpose and/or was written outside the usual course of an
individual Prescriber’s professional practice.

IX. REDFLAGS

1.

Upon request by the Settling States, but no more than annually, and no earlier than
four months after the Injunctive Terms Implementation Date, Kroger shall provide to
the Settling States a report (the “Annual Data Report”) that sets forth: (1) the total
number of prescriptions for Controlled Substances dispensed annually, aggregated
nationally and by state; (2) the top twenty-five prescribers of Designated Controlled
Substances in each Settling State; (3) the list of prescribers subject to disclosure in
section X.5; (4) the specific process, system, metrics or algorithms (if any) sufficient
to demonstrate the operational system’s ability to identify each category of Red Flag
listed in this section; and (5) the total number of Designated Controlled Substance
prescriptions that pharmacists at the Settling Pharmacy refused to dispense, as
reflected in the pharmacy dispensing or other electronic system. Unless otherwise
required by law, if a Settling State seeks to disclose any data and/or information
provided under this provision as part of a proceeding to enforce these Injunctive
Terms or for other law enforcement purposes, it shall first provide ten (10) days’
notice to Kroger unless doing so would conflict with applicable law.



A Settling State shall not otherwise disclose or provide any data provided under this
provision to third parties during or after the Term of these Injunctive Terms unless
required to do so by law. If a Settling State is required to disclose or provide any data
under this provision to third parties during or after the Term of these Injunctive
Terms, it shall first provide ten (10) days’ notice to Kroger unless doing so would
conflict with applicable law. All data and/or information provided under this
paragraph shall be deemed confidential law enforcement material, to the extent state
law permits, and shall not be subject to production unless required by law. Nothing
in this paragraph shall be deemed to prevent a Settling State from sharing this material
with other State or federal law enforcement agencies.

Within the ninety (90) days following the provision of the Annual Data Reports,
either Kroger or the States Injunctive Relief Committee may propose in writing a
meet and confer to discuss potential changes to the scope of one or more categories
of Red Flags. At such a meeting, Kroger or the States Injunctive Relief Committee
may provide additional research, information or data available to them beyond that
provided in the Annual Data Reports. For example, Kroger might propose reducing
the threshold for triggering a particular category of Red Flag or consolidating certain
Red Flags or subcategories of Red Flags into a single metric, or the States Injunctive
Relief Committee might propose increasing the threshold for triggering a particular
Red Flag or expanding that Red Flag to include multiple subcategories (e.g., number
of prescriptions, distance thresholds).

a.  If Kroger and the States Injunctive Relief Committee agree on such changes to
one or more Red Flags, they shall document those changes in writing and they
shall become a part of these Injunctive Terms for all intents and purposes.

b. If Kroger and the States Injunctive Relief Committee cannot agree on the
proposed changes during their meeting and confer, the Party seeking the
change(s) to the Red Flag(s) may seek a 5-day mediation of the issue at its own
expense. If the mediation fails to resolve the dispute between the parties, the
party seeking the proposed change(s) may appeal to the National Arbitration
Panel to have the National Arbitration Panel modify the Red Flags on the basis
that the change(s) would be consistent both with avoiding unnecessary material
costs of identifying and resolving Red Flags and materially reducing the
diversion of Controlled Substances. In such a proceeding, the Party seeking the
proposed change(s) may provide evidence from Annual Data Reports or from
other research, data and information.

c. Inany such proceedings, there shall be a presumption against imposition of any
proposed Red Flags, or proposed modifications to pre-existing Red Flags, that
have not been identified by the United States Drug Enforcement Administration
(DEA) or other law enforcement agencies tasked with the regulation of
Controlled Substances.

d. The Red Flags required by these Injunctive Terms shall at no point be too
numerous or complex to be reasonably workable for pharmacists in the context



of protecting patient safety, performing corresponding responsibility, drug
utilization review, and their other responsibilities. Any dispute over whether the
Red Flags required by these Injunctive Terms have become too numerous or
complex to be reasonably workable for pharmacists shall be submitted to the
National Arbitration Panel. In the event a dispute is submitted to the National
Arbitration Panel, it shall be Kroger’s burden to prove that the Red Flag(s) at
issue are overly burdensome and that their burdensome nature outweighs any
public health benefit.

4. Kroger’s CSCP Policies and Procedures shall direct its pharmacists to treat the
following circumstances as “Patient Red Flags”:

a.

A Patient seeks to fill a Schedule Il Designated Controlled Substance
prescription more than three days prior to the contemplated exhaustion date of
an earlier prescription of the same Schedule Il Designated Controlled Substance
(e.g., exhaustion of the days’ supply assuming the prescription has been taken
in accordance with the prescribers’ directions on the face of the prescription),
provided the previous prescription was also dispensed by the same Settling
Pharmacy;

A Patient seeks to fill a Designated Controlled Substance prescription from a
Prescriber after having filled Designated Controlled Substance prescriptions at
the same Kroger pharmacy from more than four other Prescribers, from separate
practices, in a given 6-month period;?

To the extent personally known by the dispensing pharmacist, Prescriber has
been the subject of more than ten (10) documented refusals to fill a Designated
Controlled Substances or any opioid product within a six-month period;

A Patient seeks to fill a Designated Controlled Substance prescription after
having filled three other Designated Controlled Substance prescriptions written
by multiple Prescribers with overlapping days of supply at Kroger’s pharmacies
within thirty (30) days;

The distance between a Patient’s residence and the Kroger receiving the
Designated Controlled Substance prescription is farther than 50 miles;

The Patient resides more than one hundred (100) miles from the Prescriber who
issued the Designated Controlled Substances prescription, unless the dispensing
pharmacist makes a good faith error in evaluating the distance, and the
prescription was not issued pursuant to a telemedicine consultation;

To the extent personally known by the dispensing pharmacist, a Patient seeks
to fill a Designated Controlled Substance prescription after having two other

2 In Kroger’s sole discretion, for administrative convenience Kroger may implement this Red Flag without regard to
whether Prescribers are at separate practices, thereby resulting in more instances in which the flag occurs.



prescriptions for Designated Controlled Substances subjected to documented
refusals to fill by a Kroger pharmacist within the past thirty (30) days;

A patient pays in cash for a Designated Controlled Substance despite having
current prescription drug insurance on file in the Settling Pharmacy’s
dispensing system for that medication;

To the extent personally known by any pharmacy personnel, three or more
Patients come to the pharmacy together to fill prescriptions for the same
Designated Controlled Substance medication;

A Patient requests a Designated Controlled Substance by its slang or street
description, such as “Mallinckrodt blues,” “M’s” or “the blue pill”’; and

A Patient presenting a prescription for a Designated Controlled Substance
appears visibly altered, intoxicated, or incoherent.

Kroger’s CSCP Policies and Procedures shall direct its pharmacists to treat the
following circumstances as “Prescription Red Flags:”

a.

A Controlled Substance prescription fails to meet the requirements of law. For
the sake of clarity, minor deficiencies in the patient’s name, address, date of
birth, or contact information are not a red flag if the pharmacist, in his or her
professional judgment and usual course of practice, is able to resolve these
deficiencies with the patient. Similarly, minor deficiencies in the prescriber’s
name, address, contact information, or DEA number are not a red flag if the
pharmacist is able to resolve these deficiencies with the prescriber;

A Controlled Substance prescription that appears altered, including but not
limited to, a photocopied prescription or a prescription in which an altering
agent, such as white out, was used,;

A Controlled Substance prescription written with misspellings suggesting the
prescription may not have been written by a valid Prescriber;

A Controlled Substance prescription using atypical abbreviations suggesting
the prescription may not have been written by a valid Prescriber; and

A Controlled Substance prescription written with multiple colors of ink or in
multiple different handwritings.

Kroger’s CSCP Policies and Procedures shall direct its pharmacists to treat the
following circumstances as “Prescriber Red Flags:”

a.

A Prescriber provides a Patient with prescriptions for all three of a Schedule 11
Designated Controlled Substance, a benzodiazepine, and carisoprodol,;



A Prescriber has no office within fifty (50) miles of the retail pharmacy store
where a Designated Controlled Substance prescription is submitted; and

A Prescriber of Designated Controlled Substances uses prescriptions that are
preprinted or stamped with drug type and amount.

X. PRESCRIBER REVIEW

1.

Kroger shall regularly review the prescribing patterns and practices of Prescribers of
Designated Controlled Substances (the “Prescriber Review Process™). The Prescriber
Review Process shall employ algorithms, or other means, to review data on Kroger’s
retail dispensing for potential Prescribers of concern.

Kroger shall initiate Prescriber Review Process in the following circumstances:

a.

Personnel implementing the Prescriber Review Process become aware that a
Prescriber of Designated Controlled Substances located in a Settling State has
been the subject of a blanket refusal to fill by one or more of Kroger’s retail
pharmacy stores in the Settling States;

Personnel implementing the Prescriber Review Process become aware that a
Prescriber of Designated Controlled Substances located in a Settling State has
been charged or indicted with a crime related to prescribing Designated
Controlled Substances by the Federal Government or law enforcement in a
Settling State; or

Kroger has received a Hotline complaint that has been investigated and
substantiated concerning a Prescriber’s alleged illegitimate prescribing of
Designated Controlled Substances.

Based on the professional judgment of the employees operating the Prescriber
Review Process, Kroger may also initiate the Prescriber Review Process when:

a.

Personnel implementing the Prescriber Review Process are notified in writing
by law enforcement that a Prescriber of Designated Controlled Substances
located in a Settling State is the target of an investigation regarding the
prescribing of Controlled Substances;

A Prescriber of Designated Controlled Substances was flagged for review by a
Kroger pharmacist in a Settling State (other than through a refusal to fill or
blanket refusal to fill) or by field personnel who supervise Kroger’s pharmacies
in a Settling State; or

A Prescriber of Designated Controlled Substances located in a Settling State
was identified through the running of algorithms on Kroger’s retail dispensing.

Once Kroger identifies a Prescriber of Designated Controlled Substances for further
investigation, Kroger shall review pertinent and available data or information
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pertaining to the Prescriber, which may include interviews or other information
gathered in the discretion of the employees operating the Prescriber Review Process.
All data and information collected or created as part of the Prescriber Review Process
shall be maintained by Kroger for a period outlined in appendix A. When permitted
by law, nothing contained in this Section prevents Kroger from taking immediate
action to Block a Prescriber.

If after the Prescriber Review Process, those making the decision have not resolved
the circumstances that caused Kroger to further investigate the Prescriber, from the
perspective of those making the decisions, then the Prescriber shall be Blocked from
having Controlled Substance prescriptions filled at Kroger’s retail pharmacies in the
Settling States, when permitted by law. A Prescriber may have an opportunity at the
discretion of Kroger to seek future reinstatement by providing information to Kroger
that may resolve its concerns. Nothing in this Section shall limit the right or ability of
Kroger pharmacists to either refuse to fill a given prescription or refuse to fill all
prescriptions for Controlled Substances from a given Prescriber independent of any
decision by Kroger to Block or not Block a given Prescriber. On written demand, on
an annual basis, Kroger shall provide to each Settling State the names of and DEA
registration or NPI numbers of Prescribers of Designated Controlled Substances
within that Settling State that it has Blocked. Each Settling State shall provide contact
information in order to receive such information. For each of the Settling States, on
an annual basis, Kroger shall provide to the Injunctive Relief Committee the number,
names and DEA registration or NPI numbers of Prescribers who were: (a) blocked,
and (b) the number of prescribers who were reviewed but not blocked.

Xl. PROACTIVE DUE DILIGENCE AND SITE VISITS

1.

During the term of these Injunctive Terms, Kroger shall conduct periodic proactive
compliance reviews of its retail pharmacy stores in the Settling States to assist with
the identification of potential compliance issues related to the dispensing of
Designated Controlled Substances at its retail pharmacy stores in the Settling States.
This may be satisfied by the use of algorithms, or other electronic means, to analyze
data associated with each pharmacy’s dispensing of Designated Controlled
Substances to identify particular pharmacies for review as required under this Section
XI. Documentation of any resulting reviews shall be maintained by Kroger and made
accessible to all Controlled Substance Compliance Department personnel upon
request for a period outlined in appendix A.

During the term of these Injunctive Terms, Kroger personnel or qualified third-party
compliance consultants shall conduct site visits to each pharmacy in XI.1. in a
calendar year. These site visits shall at a minimum consist of a review of Controlled
Substance dispensing documentation and recordkeeping; and a review of physical
surroundings and other circumstances for any indications of potential non-
compliance with these Injunctive Terms or the CSCP Policies and Procedures, or any
violations of other applicable laws and regulations related to the dispensing of
Controlled Substances.



During site visits, Kroger’s personnel or qualified third-party compliance
consultants shall interview relevant pharmacy employees, if appropriate, about any
potential areas or issues of concern, including potential violations of laws related to
the dispensing of Controlled Substances, the CSCP Policies and Procedures, and
these Injunctive Terms.

Kroger’s personnel or qualified third-party compliance consultants who conduct site
visits shall complete a report reflecting the findings of any site visit pursuant to this
section. This report shall document areas or issues of concern, including potential
violations of law related to the dispensing of Controlled Substances, the CSCP
Policies and Procedures, and these Injunctive Terms.

The site visit reports described above shall be maintained by Kroger and made
accessible to all Controlled Substance Compliance Department personnel for a period
outlined in appendix A. Upon its request, the States Injunctive Relief Committee shall
be provided sample reports or a report for a particular store.

XIl.  THEFT AND LOSS PREVENTION

1.

In addition to complying with all theft and loss procedures, policies and precautions
required by state and federal law, Kroger shall maintain information regarding the
receipt and disposition of inventory of all Designated Controlled Substances at each
retail pharmacy store for a period outlined in appendix A, if the information is an
electronic record. If the information is not an electronic record, Kroger shall only be
required to maintain those records for a period outlined in appendix A.

In addition to any other reporting obligations under state and federal law, Kroger
must provide to each Settling State on a quarterly basis any reports it has made to the
DEA regarding the theft or significant loss of Designated Controlled Substances in
that Settling State pursuant to 21 C.F.R. §1301.76(b). There shall be no obligation to
provide these reports to Settling States that receive contemporaneous reporting of
thefts or significant losses of Designated Controlled Substances to a Settling State’s
board of pharmacy or other relevant state agency requiring such reports. Each Settling
State shall provide contact information in order to receive such reports.

XIl. REPORTING TO LAW ENFORCEMENT

1.

The Settling States shall inform Kroger to what extent their law enforcement
authorities would like to receive reports, other than those already required by law or
regulation, of any confirmed forged prescriptions. To the extent not already in place,
Kroger shall implement standard operating procedures directing its employees to
report any confirmed forged prescriptions for Designated Controlled Substances to
those Settling States who have indicated that they want to accept it, within five (5)
business days of completing any review of such prescription or conduct. The Settling
States shall provide contact information in order to receive such reports.



2. Kroger shall document and for a period outlined in appendix A maintain records of
any such reports that are made to Settling States regarding confirmed fraudulent or
forged prescriptions, which are maintained centrally.

XIV. ENFORCEMENT OF INJUNCTIVE TERMS

1.  Notice of Potential Violations and Opportunity to Cure.

a.

A “Potential Violation” occurs when the Settling State determines, after
appropriate investigation and due diligence, that Kroger is not in substantial
compliance with a material aspect of the Injunctive Terms. A Potential
Violation may be for a single retail pharmacy. A violation of this Agreement is
not presumed to occur when a pharmacist, pharmacist technician, or other field
personnel who supervise pharmacists and/or pharmacist technicians employed
by Kroger violates Kroger’s CSCP Policies and Procedures.

Potential Violation Discovered by Settling State.

i. In the event of a Potential Violation identified by a Settling State, the
Settling State shall notify Kroger in writing (the “State’s Notice”).

ii.  Within thirty (30) days of receipt of the State’s Notice, Kroger shall
provide a written response to the Settling State. The response shall include
Kroger’s position as to the act(s) of non-compliance, including, possibly,
a statement setting forth why Kroger believes it is in substantial
compliance with the relevant provision(s) or a statement explaining how
the Potential Violation has been addressed.

ii. If the Settling State wishes to meet with Kroger, Kroger shall promptly
make itself available for such a meeting.

If, after review of a written response and any meeting, the Settling State believes
that a Potential Violation is ongoing or has not been substantially addressed, it
will provide written notice to Kroger and work in conjunction with Kroger to
devise, within thirty (30) days, a corrective action plan (“Corrective Action
Plan”) to remedy such Potential Violation, including a reasonable period for
implementation of such plan.

Within sixty (60) and one hundred twenty (120) days after implementing the
Corrective Action Plan, Kroger will provide a written compliance update to the
Settling State and make itself available to meet with the Settling State if
requested. If after reviewing the compliance update and any meeting, the
Settling State believes a Potential Violation remains ongoing or has not been
substantially addressed, the Settling State may commence a 30-day mediation
period. If mediation fails to resolve the dispute between the parties, the Settling
State may take whatever action it deems necessary, including but not limited to
bringing an action to enforce these Injunctive Terms, filing a new action
(administrative or civil action) for violation of the Injunctive Terms as allowed
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by state law, conducting further investigation, or attempting to negotiate an
updated Corrective Action Plan with Kroger. But the Settling State may not
seek to reinstate claims that have been released as part of the Settlement
Agreement.

e.  If Kroger fails or refuses to provide a written response, to devise or implement
a Corrective Action Plan or to provide a compliance update as required by
subsections 1(b), 1(c) and/or 1(d), a Settling State may bring an action to
enforce these Injunctive Terms, filing a new action (administrative or civil
action) for violation of the Injunctive Terms as allowed by state law, conduct
further investigation, or attempt to negotiate an updated Corrective Action Plan
with Kroger. But the Settling State may not seek to reinstate claims that have
been released as part of the Settlement Agreement.

f.  If, after review of a written response and any meeting, pursuant to subsections
1b. or 1c., above, the Settling State concludes that a Potential Violation is not
ongoing or has been substantially addressed, the Settling State will provide
written notice of this conclusion to the Settling Pharmacy within thirty (30) days
of reaching its conclusion.

Enforcement Action. Each Settling State agrees that prior to taking any court or
administrative action, other than an action that the Settling State concludes is
necessary to address an immediate threat to the health, safety, or welfare of the
citizens of the Settling State, or that a public emergency requiring immediate action
exists, it will follow the process outlined above. If the Settling State concludes that
action is necessary to address an immediate threat to the health, safety, or welfare of
the citizens of the Settling State or that a public emergency requiring immediate
action exists, it will make best efforts to provide reasonable notice to a Settling
Pharmacy prior to initiating any such action.

XV. COMPLIANCE CERTIFICATION

1.

Kroger’s Controlled Substance Compliance Director, or the most senior ranking
member of the Controlled Substance Compliance Committee shall, after diligent
inquiry, complete an annual compliance certification on behalf of Kroger as set out
in Section XV(4).

The certification shall be filed annually for the duration of these Injunctive Terms
with a Settling State’s appropriate licensing and/or regulatory agency and its Attorney
General.

The certification shall state:

“I understand the compliance requirements and responsibilities as
they relate to [insert name of department], an area under my
supervision. My job responsibilities include attempting to achieve
compliance with regard to the [insert name of department] with all
applicable statutory requirements, obligations of the Injunctive
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Terms, and applicable policies, and | have taken steps to promote
such compliance. To the best of my personal knowledge, the [insert
name of department] is in compliance with the obligations of these
Injunctive Terms. | understand that this certification is being
provided to and relied upon by the State of [Settling State].”

If the Controlled Substance Compliance Director is unable to provide such a
certification, the Controlled Substance Compliance Director shall provide a written
explanation of the reasons why he or she is unable to provide the certification outlined
above.

XVI. DATA SHARING

1.

Kroger shall consent to the provision by its distributors of Kroger’s unblinded “867
Data” (data sent from the distributor to the manufacturer concerning the sale of its
products to Kroger) to opioid manufacturers on any particular Designated Controlled
Substances manufactured by them as soon as commercially reasonable and at no cost
to the manufacturers, provided that, pursuant to a prior written agreement with
Kroger, the opioid manufacturers agree (a) to ensure the confidentiality of the 867
Data, except as required by law; (b) to implement safeguards and procedures to limit
access to and use of the 867 Data, except as required by law; (c) that the 867 Data
shall be used solely for compliance purposes as part of their Suspicious Order
Monitoring programs; and (d) that the 867 Data shall be shared only with specified
personnel and shall not be shared with business or sales personnel.

To the extent that Kroger provides McKesson Corporation, Cardinal Health, Inc., or
AmerisourceBergen Corporation (the “Settling Distributors”) with Pharmacy
Customer Data (as defined in the Distributor Injunctive Terms) for use in their
Controlled Substance Monitoring Programs, Kroger agrees that the Settling
Distributor(s) may share such Pharmacy Customer Data with the Monitor appointed
pursuant to the Distributor Injunctive Terms, provided that the Monitor agrees,
pursuant to a prior written agreement with Kroger, (a) to ensure the confidentiality of
the Pharmacy Customer Data; (b) to implement safeguards and procedures to limit
access to and use of the Pharmacy Customer Data; (c) that the Pharmacy Customer
Data is used solely for the purpose of ensuring the Settling Distributors’ compliance
with the Distributor Injunctive Terms; and (d) that the Pharmacy Customer Data shall
be shared only with specified personnel.

XVII. CLEARINGHOUSE

1.

Kroger will confer with any Settling Distributor that distributes Designated
Controlled Substances to its retail pharmacies and the States Injunctive Relief
Committee for a period not to exceed six (6) months from the Injunctive Terms
Implementation Date to determine: what additional deidentified information, if any,
is needed from Kroger for a Settling Distributor to perform suspicious order
monitoring; if additional deidentified information is needed, how the Settling
Pharmacy shall provide it to a Settling Distributor; and what information provided by



Kroger to a Settling Distributor may be deposited by the Settling Distributor into the
Clearinghouse. For the avoidance of doubt “deidentified” does not refer to
Prescribers. If agreements are not reached, the matters in dispute shall be submitted
to arbitration. Due to patient privacy and legal restrictions and other confidentiality
and commercial concerns, in connection with any meet and confer described above,
Kroger may not be compelled to provide individual patient-level or prescription-level
data, de-identified or otherwise, to the Settling Distributors.

Kroger and Settling Distributors will also determine whether and in what amount
each Settling Pharmacy will contribute to the cost of the operation of the
Clearinghouse. When Kroger contributes to the costs of the Clearinghouse, Settling
Pharmacy, Settling Distributors and all other participants in the Clearinghouse shall
determine an equitable amount of Kroger’s contribution. If agreements are not
reached, the matters in dispute shall be submitted to arbitration.

Any data provided by Kroger to a Settling Distributor and/or the Clearinghouse
pursuant to these Injunctive Terms shall be treated in compliance with state and
federal law, including but not limited to the Health Insurance Portability and
Accountability Act of 1996 (“HIPAA”) and all applicable state and federal privacy
laws.

No Settling Distributor or other participant in the Clearinghouse shall receive from
the Clearinghouse information specific to Kroger.

XVII.EUTURE ACQUISITIONS

1.

Kroger agrees to use reasonable best efforts to bring acquired pharmacies into
compliance with these injunctive relief provisions in an expeditious manner. In the
event that Kroger consummates its acquisition of Albertsons, then the parties shall
discuss and agree within thirty (30) days of the transaction closing on a specific time
period for bringing Albertsons into compliance with the terms of the injunctive relief
provisions herein.



APPENDIX A: INJUNCTIVE RELIEF RECORD RETENTION SCHEDULE

Record Description

Record Retention Period

Controlling Injunctive
Relief Provision

At least three (3) years, unless

Prescriptions

Injunctive Relief Records . g 1.4.d.
otherwise specified below
Telephone and Electronic Hotline
Complaints and Investigation Until November 15, 2032 IV.5.
Documentation
Documentation and Records
Related to Resolution of all Red i
Flags, Prescriptions Rejected Until November 15, 2032 VIII.6.
Pursuant to Red Flags, and
[Reasons for Their Rejection
Prescrlbe_r Review Process Da}ta, Until November 15, 2032 X 4
Information, and Documentation
Retail Pharmacy Compliance | ;i1 November 15, 2032 XI.1.
Review Documentation
Site Visit Review Documentation Until November 15, 2032 X1.1-5.
and Reports
At least three (3) years, if the
Documentation Regarding the information is an electronic record;
Inventory of Designated at least two (2) years, if the XII.1.
Controlled Substances information is not an electronic
record
Reports to Settling States
Regarding Fraudulent or Forged | At least two (2) years XII1.2.




Exhibit E

Pa)&‘::ent Date of Payment Payment Amount
1 Within 30 days of reaching
required participation thresholds $5,000,000
2 3/31/2025 $5,000,000
3 3/31/2026 $5,000,000
4 3/31/2027 $5,000,000
5 3/31/2028 $5,000,000
6 3/31/2029 $9,695,020.13
7 3/31/2030 $9,695,020.13
8 3/31/2031 $9,695,020.13
9 3/31/2032 $9,695,020.13
10 3/31/2033 $9,695,020.13
11 3/31/2034 $9,695,020.16
TOTAL $83,170,120.81
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