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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL
Honorable Fred V. Neridith
County Attorney
Xaufman County
Kaufman, Texas
Dear 21ir: Opinion No. 0-63T1
Re: edhier the C 8!
of Eaufmen C 4
, 1d “pe advised to revoke
. rd¢r changing the name
\, L - y attorney to that

AN extiainal dlstrict attor-

“ \\?oy, nd related questions.
\ \
Your letler 4f us requesting the

opinion of this DQpl:lﬁmnt N{ t ques oas stated therein ias
in part as follows

"Is-Kocardduce v‘.u: }r

oq/?{t to adviseNtha

e been elected to, and

1, 1945N\qualified by posting bond which
wis (wprdvod the ssioners' Court, and took
tho oath of. ce, as Couaty Attorney of Kaufman

nbr Hy‘p\ \office address is Xaufman, Texas,

‘I\% milfer with the declsion of the

Supre the case of Hill County v. Sheppard,
Februarx 23,1944, in which cese Article 326q, V.A.C.S3.
wvas held alid. I am llkevise familiar wvith Attorney
General Mann's Opinion No. 0-502%, in which Article
326K-11, V.R.C.3., was held to be unconstitutional and
void. I am not advised, however, whether there has
ever been a decision by the Courts concerning the
constitutionality of Art. 326k-11, and would like to
be advised whether the above clted opinlon of your
Department ia the only interpretation of such statute.
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"I feel that if the question ever came
before the courts that Art. 326k-1l would be
held invalid, the Rame as wvas Art. 326q. How-
ever, the Commissioners Court of Ksufmsn County,
under authority of Art. 326k-1l, by order duly
entersd, changed the name of the offloce of County
Attorney to that of Criminal District Attorney.
That order has never bheen revoked, nor any new
order in this conneoction made. This nev letter-
head vas printed before I qualified for the of-
fice, and a number of our complaint and information
forms oarry the designation 'Criminal Distriot At-
torney'. I wvas elected on the ballot as 'County
Attorney' because I filed that way, in view of the
above cited Supreme Court decision and the above
gited opinion of yowr Department. I qualified as
County Attorney!'.

"Question: (1) Are complaints swvorn to before
me a8 'Criminal District Attorney'!, and informations
filed by me as 'Criminal District Attorney!, validly
filed, or would they be subjeot to motion to quash
or to dismissel?

"(2) Should my official aocts be performed in the
name of 'County Attorney' or "Criminal District At~

torney'? -

*(3) Should the Commissicners Court be advised to

revoke the oxder changing the name of the County At~
torney offioce to that of Criminal District Attorney,
or to order the name of the office restored to that
of County Attorney?" .

You state in your letter that the Commissioners?! Court
of Kaufman County acting under Article 326k-1l, Vernon's Annotated
Civil Statutes, by order duly entered in the minutes of sald Court,
changed the name of the offloe of County Attorney to that of
Criminal District Attorney. You further state in effect that you
vere elected, posted bond and took the oath of office, as County
Attorney of Kaufmen County.

Article 326k-11 Vernon's Annotated Civil Statutes
wvas held to be void in our Opinion No. 0-5024. It was stated in
said Opinion "The only purpose, and the sole effect, of such Act,
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if walid, is to change the name of the office of County Attorney
in certain counties. . . Article 326k-l1 attempts to change
the name of a conatitutional officer. It is therefore void.
State ox rel. Hamilton, Attorney General, v. Troy, Proseguting
Attorney, 68 Pac. (2) 513. . o

You ask wvhether there has been any Court decision
involving the question of the constitutionality of Article 326k-11.
There has been no court decision by any of our Appesllate Courts
involrving the queation of the constitutionality of said Statute.

Ve anawver your questiona in reverse order. As hereto.
fore stated this Department has held in Opinion No. 0-5024 that
Artiole 326k-11 is urmconatitutional and therefore void. When the
Commissioners! Court of Kaufman County soting under said Statute
changed the name of the office of County Attorney to that of Crim-
inal District Attorney, the act of the Coomissioners! Court was
vold. It ia well established in thias State that the Commissioners’
Courts possess only such power and authority as is given by the
sStatutes and Constitution and those povers and duties necessarlly
implied thereform. Therefore, in answver to your third question,
it 1is our opinion that when the Court attempted to change the name
of the office of County Attorney to that of Criminal District At-
torney the Court aoted without any legal suthority, and as stated
above, the order of the Court is void. It is immaterial wvhether
the Commissoners' Court revolles the order changing the name of
County Attorney to that of Criminal District Attorney.

. In answer to your second question you a&re respectfully
advised that 1t is our opinion that your official acts should be
performed by you as County Attorney and not as Criminal Distrioct
Attorney. Under the faots stated by you and the applicable stat-
utes you are the COunt! Attorney of Kaufman County and not “Crim-
inal Distriot Attorney .

: We now consider your first question. Gensrally speak-
ing, a complaint must be sworn to by the complalinpant; otherwise,
it is of no effect and will not support a prosecution. A complaint
may be before the Diatrict or County Atorney, vho are sxpressly

iven power to administer oaths for this purpose by Articles 30 and
§15, VYernon'!s Annotated Code of Criminal Procedurs, or before any
officer authorized by law to administer oaths; and a complaint
swvorn to before a de facto officer is valid. (Dane v. Sgate, 35
8. W. 661). A complaint may be made before an Assistant County
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Attorney or a Justice of the Peace or a County Judge. (Ealey
v. State, 224 3. W. 771} Kelly v. 3tate, 38 S. W. 779, 39 3.W.
i%;g) Duncan v. State, 279 8. W. 4573 Stepp v. State, 109 3.W.

It is stated in Texas Jurisprudence, Vol. 12, P. 585:

"The jurat of the officer before whom the ocom-
plaint is sworn to is essential; without it a com-
plaint is fatslly defective and will not support an
information. The jurat must be dated and signed by
the rofficer, and must show his offioial character.
If the complaint is aworn to before an assistant
ocounty attorney, the jurat must show that the cath
vas administere«l by him, and a juret signed in the
name of the county attorney by the assistant is in-
sufficient. -

*"The court, before verdioct, and upon proper

groor of the facts may permit an omitted jurat to

¢ added by amendment, or may permit a jurat to be
smended by inserting an omitted date, or the name of"
the party making the ocomplaint, or by adding the of.
fielal character of the officer, or by correcting a
mistake in the name of the affiant as set out in the
Jurat, or in order to correct a mistake in the date.
But amendments of this character may not be made
sxoept under the authority and direction of the court.™

Generally speaking where an objection is made on the
ground that a complaint is not officially signed by the officer
vho took it raises a seriocus question as to its validity. (Grahan
v. State, 160 3. W. Ti#). V¥e quote from the case of Cook v. State,

132 3. W. (2a) #04:

"It is also to be noted that the jurat on
such complaint is defeoctive in that same is not
signed officlally by the person vhose name is at-
tached thereto. The officlal title of the officer
should be shown thereon. See Branch's Penal Code,
P. 249, Sec. 480, and authorities there cited."

(In connection with the foregoing statement see the following
cases: Shurbet v. 3State, 60 3. W. (2d4) 791; Sterns v. Stats,
116 3. W. 384; Stanley v. State, 150 S. W. (24) 785; and
Keely v. State, 161 3. W. (2d) 29%).
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: In view of the foregoing authorities it is our
opinion that complaints sworn to before you as "Criminal Dis-
trioct Attorney”, and informations filed by you as *Criminal
District Attorney" if objected to on the grounds that the com-
plaint oy information 18 not officially signed by the officer
vho took 1t raises a very serious gquestion as to the validity
of sald oomplaintsand informations. We cannot categorically
say that such complaints and informaetions are invalld or

subject to motlion to quash o» a motion to dismiss. It is our
opinion that the jurat in such complsints or iaformations should
be corrected under the authority and discretion of the Court
shoving your offioclal character which is County Attorney and

not Criminal District Attorney.

Yours very truly
ATTORNEY GENERAL OF TEXAS

py (Awleltlotlome

Ardell Williams
Assistant
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